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GILBERT DE THORNTON’S SUMMA DE LEGIBUS 


my GREE hundred years ago, in 1647, John Selden wrote as a pendant 

to the text of Fleta a dissertation concerned in part at least with the 
problems raised by that anonymous and enigmatic tract.' In this 
prolix essay the Summa de Legibus of Gilbert de Thornton, chief justice 
of the king’s bench in the late thirteenth century, emerged momentarily 
from oblivion to make a much belated first public appearance. Un- 
noticed and apparently unremarked since the days of Edward I, the 
work had found its way into Selden’s possession and, being contemporary 
with Fleta, had come conveniently and usefully to hand for the purposes 
of his.introduction. He quoted from it with perhaps less than his usual 
care, and in addition, since his copy was, so far as he knew, unique, and 
attention had not previously been drawn to Thornton’s book, described 
the manuscript in some detail, supplying an account of its structure and 
external appearance. From an examination of the text itself he identified 
the Summa as an abridgement of Bracton and accurately indicated its 
place, if not its importance, among the Edwardian treatises that had 
followed in the waning Bractonian tradition. With so auspicious an 
introduction, especially in that great age of antiquarian enthusiasm, it 
is curious that the Summa should not at once have found both an editor 
and a printer, but it had come briefly into view only to disappear again. 
Certainly nothing more was heard of it for almost three centuries nor 
has the copy Selden had before him ever come to light. 


1Fleta seu Commentarius Juris Anglicani .. . subjungitur etiam Joannis Seldeni ad 
Fletam Dissertatio Historica (London, 1647). There is no reason to doubt Selden’s 
statement (p. 453) that he had had no hand in editing the text of Fleta: ‘‘Neque enim 
editio omnino mea est,’’ and the bibliographical evidence, particularly the blank leaf 
at the end of the last text signature, supports his further remark that the text, including 
the mistakenly added Fet Assavoir, had already been printed when he was asked to 
write what would, under ordinary circumstances, have been an introduction. Never- 
theless, the tract is usually known as Selden’s Fleta. The Dissertatio has been printed 
sever: es, most recently (with some omissions) by D. Ogg, Joannis Seldeni ad 
Fletam Vissertatio (Cambridge, 1925). 





THe University oF Toronto Law JOURNAL 


Selden'’s description of the manuscript and the excerpts from the 
Summa quoted in his Dissertatio provide an obvious touchstone by which 
the claims of any supposed Thornton manuscript may readily be tested. 
The very close correspondence between the manuscript once in Selden’s 
hands and another presently in the Harvard law library leaves little doubt 
that Thornton's twice-lost work has again appeared, not in Selden’s copy, 
which in all likelihood has been irretrievably lost, but in another. The 
evidence for this identification has been carefully set out in full by Pro- 
fessor Plucknett and need not be detailed here. With the Summa again 
available, however, Selden’s observations upon and conjectures about 
it may now be verified and the first steps taken toward clarifying the 
relationship between it and a manuscript in the library of Lincoln’s Inn 
with which it is curiously and intricately allied. 

Almost twenty years before the discovery of the Harvard copy, 
Professor Woodbine, already engaged in collating manuscripts for his 
great edition of Bracton, called the attention of legal scholars to a text in 
Lincoln’s Inn which, though varying in several important respects from 
that described by Selden, seemed very likely to be a copy of Thornton's 
then still lost Summa.* The evidence adduced, if not sufficient for a 
final judgement per verba de recto et ut de mero iure, nevertheless was, at 
the least, persuasive enough to support a possessory verdict and more 
than adequate to avoid the imposition of an in misericordia pro‘falso 
clamore. Before proceeding to an examination of it, however, the 


incipit of Selden’s manuscript, as quoted in the Dissertatio, and that of 
the Harvard manuscript which agrees substantially with it, must first 
be set out.® 


INSERT | 


SELDEN THORNTON 
Incipit summa de Legibus et Consuetu- Incipit summa de legibus et consuetu- 
dinibus Angliae a Magistro Henrico dinibus Anglie quam composuit Magister Henricus 
de Bryctona composita tempore Henrici filii de Britonia tempore Henrici regis filii 
Regis Iohannis, quam quidem Summam Dominus | regis Johannis, quam quidem summam Dominus 

**The Harvard Manuscript of Thornton's Summa,” in 51 Harvard Law Review 
(1938), at pp. 1038-56. 

**The Summa of Gilbert de Thornton,”’ in 25 Law Quarterly Review (1909), at 
pp. 44-52. 

‘Sir F. Pollock in 25 Law Quarterly Review, at p. 52; P. H. Winfield, The Chief 
Sources of English Legal History (Cambridge, Mass., 1925), at p. 265; Ogg, Joannis 
Seldeni, at p. xxii. 

*Fleta (1647), at p. 459; Harvard law library MS. 77, fol. 1. Some changes have 
been made in the latter; an exact transcript is printed in 51 Harvard Law Review, at 
pp. 1044-5. In the excerpts printed in this study no words have been omitted. Mixed 
tenses, the result of the abbreviator’s attempt to accommodate Bracton’s language, 
phrased in the present, to the past, and other scribal departures have been corrected 
save where that was impossible without extensive alteration. 
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Gilbertus de Thornton tunc Capitalis Gilbertus de Thorntona cum capitalis 
Justitiarius domini Regis in Anglia justiciarius Domini regis Edwardi filii 
secundum statuta et leges tunc usitatas, regis Henrici secundum leges Anglicanas in 
ad utilitatem posterorum diligenti studio presencia usitatas ad comodum posteriorum 
postmodum abbreviavit sub compendio, anno abbreviavit. Anno 
regni regis Edwardi filii regis Henrici regni regis Edwardi primi 

vicesimo. Et ipse idem dominus Gilbertus vicesimo. Et ipse idem Gilbertus 
tempore illo scientia, bonitate et tempore illo scientia, bonitate et 
mansuetudine floruit eleganter. mansuetudine floruit eleganter. 

Evidently both look back to the time of composition and regard the 
twentieth year of Edward I (1292) as remote. It is ‘tempore illo’’ and 
Thornton, who died in office in 1295, was ‘‘tunc capitalis justiciarius.” 
The scribe of the Harvard manuscript speaks unhesitatingly of ‘‘Edwardi 
primi’ and presumably is writing in the reign of Edward II sometime 
after 1307.6 Thornton, it seems clear from the concluding sentence of 
each, was already dead when these titles were being penned and obviously 
neither manuscript is his original. On the contrary, both are copies of a 
work composed earlier and somehow known to have been written by him. 
Thus the author’s copy is still to be sought, and we must not be un- 
prepared to find, in a manuscript that does not bear his name, Thornton's 
attempt to place within one book all the text of Bracton that seemed 
to him valuable, plus such additions and corrections as his learning 
suggested. 

Selden’s evidence for identifying his manuscript as a copy of 
Thornton’s Summa was, of course, its incipit. The Lincoln’s Inn 
manuscript, on the other hand, though like the Summa clearly a late 
thirteenth century abridgement of Bracton, contains neither title nor 
colophon and lacks completely any formal indication of authorship.’ 
The importance of this at first sight insuperable objection, however, has 
been considerably minimized by the additional evidence Professor 
Woodbine brought forward. The manuscript’s connexion with Gilbert 
de Thornton is undeniably close.* If it cannot be shown to have been 
actually in his hands, it clearly was written before his death and had 


*51 Harvard Law Review, at p. 1042. The first thirteen folios of the Harvard manu- 
script, however, are in a hand other than that responsible for the bulk of the volume 
and undoubtedly were written much, perhaps a century, later. 

7It has the phrase usual in Bracton manuscripts: ‘‘ego talis animum erexi’’ (Linc. 
Inn MS. Hale 135, fol. 5); Selden’s copy read ‘‘ego talis’’ ( Fleta (1647), at p. 461); 
The Harvard manuscript ‘reads ‘“‘ego H,”’ but attention must be called to the caution 
contained in the preceding note. 

‘Insert XIV (infra) notes that Margaret Strike had been the concubine of Stephen 
Sybry during the whole time he had been rector of the church at West Rasen. Stephen 
Sybry was among the witnesses to a deed transferring land in Caburne, Lincolnshire, 
to Gilbert de Thornton in 1289. Another document connects Thornton with the village 
of West Rasen, where he likewise held land. The evidence is set out in full in 25 Law 
Quarterly Review, at pp. 48-51 and restated in 51 Harvard Law Review, at pp. 1046-8. 
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been in the possession of his immediate family. Its fly-leaves record in 
memoranda form, as was not uncommon during the middle ages, some 
notes of financial transactions, in this case those of one Alan de Thornton, 
who seems almost certainly to have been Gilbert’s son.® That the 
manuscript had come to him immediately upon his father’s death is not 
unlikely since the notes concerning Alan begin the year after Gilbert's 
death. The text itself indicated that the manuscript was not merely a 
copy of Bracton, but whether it was Thornton’s Summa, or in some way 
related to it, could not be ascertained in the absence of an undoubted 
example of that work. Thus the status of the Lincoln’s Inn manuscript 
has long been unsettled: Professor Plucknett has indicated both his 
doubts and the divergences that seem to foreclose the claim made for it 
by Professor Woodbine. It is proposed here to fix its status with as 
much definiteness as the circumstances permit. 

The general relationship between the manuscripts can best be illus- 


trated by placing side by side the opening portions of their discussions 
of the writ of entry.’® 


INSERT II 


LINCOLN THORNTON 


(1) Dictum est supra de causa possessionis | (1) Dictum est supra de causa possessionis 
que per assisam et recogniciones terminatur. que per assisam et recogniciones terminatur. 
Nunc autem dicendum est de causa proprictatis, Nunc autem dicendum est de causa proprictatis. 
que terminatur per iuratam ex testimonio et | que terminatur per iuratam ex testimonio et 
probatione corum qui probare possunt de visu probatione corum qui probare possunt de visu 
Proprio et auditu, ubi quis seisinam suam | proprio et auditu, ubi quis seisinam suam 
propriam petierit vel antecessoris sui quam | propriam petierit vel antecessoris sui quam 
de voluntate ad terminum annorum vel vite | de voluntate ad terminum annorum vel vite 
dimissum fuerit, et que ad petentem post dimissa fuerit, et que ad petentem post 
terminum reverti debet, et ubi locum non habet | terminum reverti debet, et ubi locum non habet 
assisa nove disscisine, quia tenens contra assisa nove disscisine, quia tenens contra 
voluntatem suam et iniuste non est disscisitus, voluntatem suam et iniuste non est disscisitus, 
nec etiam assisa mortis antecessoris, ubi alius nec etiam assisa mortis antecessoris, ubi alius 
habet terminum indeterminatum ut ad terminum | habet terminum indeterminatum ut ad terminum 
vite et huiusmodi. Aliter forte esset si res | vite et huiusmodi. Aliter forte esset si res 
aliqua dimissa fuisset ad terminum annorum, | aliqua dimissa fuisset ad terminum annorum, 
quamvis centum qui vitam hominis excedit, quo quamvis centum qui vitam hominis excedit, quo 
casu verus dominus habet ius, feodum, et | casu verus dominus habet ius, feodum, et 
liberum tenementum et firmarius habet usum et liberum tenementum et firmarius habet usum et 
fructum. Et notandum quod iste dicciones ad fructum. Et notandum quod iste dicciones ad 
terminum que preteriit generales sunt et terminum que preteriit generales sunt et 
terminare possunt plures casus speciales, et terminare possunt plures casus speciales, et 
in narracione facti suppleri poterit quod in narracione facti suppleri poterit quod 
minus dictum est in breve. Et istud breve minus dictum est in breve. Et istud autem breve 
de ingressu locum habet versus eos qui terram | de ingressu locum habet versus cos qui terram 
receperint ed terminum vite vel annorum et receperunt ad terminum vite vel annorum et 
versus alios quoscumque possidentes qui versus quoscumque possidentes qui 
originem traxerint de illis qui ad terminum | originem traxerunt de illis qui ad terminum 





*The land held by Gilbert in Caburne in 1289 was apparently in the possession of 
Alan in 1311. 

Linc. Inn MS. Hale 135, fol. 78°-79°; Harvard law library MS. 77, fol. 70; 
Bracton, ‘fol. 317°-320”. 
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receperint. Et similiter locum habet versus 
eos qui feoffati sunt per 

illos qui rem transferre non possunt sine 
consensu aliorum, licet aliquod ius habeant 
transferendi, ut si canonicus sine assensu 
episcopi vel capituli, uxor sine viro, 

vir sine uxore, abbas sine capitulo, 
celerarius sine abbate, et huiusmodi. 
Assensus enim omnium quorum interest in 
translatione facienda est requirendus. 

(2) Non enim excedit istud breve tempus quod 
de visu et auditu proprio probari non possit, 
et currit istud breve temporibus modernis de 
tempore coronacionis regis Henrici tertii et 
de eodem tempore currit breve assise mortis 
antecessoris, consanguinitatis et avi et ante 
statutum regis Edwardi secundi locum tenere 
solent huiusmodi brevia a tempore ultimi 
reditus regis Johannis de Hibernia in Angle- 
terra. Autem de recto quod licet terminari 
non de visu proprio set alieno, sicut de visu 
patris et auditu qui iniunzit filio, quo casu 
oportet quod negocium terminetur per duellum 
vel per magnam assisam. Huiusmodi vero limita- 
ciones brevium plenius continentur in statutis 
regis. In breve vero de recto locum habet 
essonium de malo lecti et in breve de ingressu 
locum non habet, nisi breve de ingressu versum 
fuerit in breve de recto, quod antiquitus fieri 
solet propter longissimum ingressum qui probari 
non poterit per visum proprium alicuius vel 
auditum set per alienum, et ubi agi oportet de 
necessitate de mero iure per magnam assisam vel 
per duellum. Et quando breve de ingressu versum 
fuit in breve de recto, ubi petens omisit 
narrare de ingressu et intencionem suam fundavit 
super mero iure, merito habuit breve de ingressu 
omnia que habet breve cuius naturam sequitur, 
scilicet de recto, et hoc per narracionem, Et si 
contingat quod per narracionem vertatur breve 
de recto in breve de ingressu, desinit breve 
naturam brevis de recto, set ista solebant fieri 
per voluntatem tenentis et petentis et ex 
permissione curie quod modo non est approbatum, 
et merito, neque usitatum. 

(3) In breve vero de ingressu quod regulariter 
fundatur super iure possessorio non est semper 
necesse quod petens loquatur de iure mero 
nisi demonstrative, quia sepe firmarius vel 
ille qui tenet ad vitam tantam terram 
dimittit ad terminum et post terminum elapsum 
ad ipsum reverti debet terra licet ius merum 
non habuit. Si quis vero petat versus alium 
terram ad terminum annorum vel vite dimissam 
et tenens cartam ¢ feoffamento ostendat quod 
ipsum ius tangit, videtur quod super breve de 
ingressu non est ulterius procedendum sed 
recurratur ad breve de recto per quod ius 
merum potest terminari. 

(4) Constitutis igitur partibus in iudicio, 
aut habet petens instrumentum probationis 
adverse terminum testificans aut non habet. 

Si autem nullum habuerit instrumentum de 


receperunt. Et similiter locum habet versus 
eos qui feoffati fuerint vel sunt per 
illos qui rem transferre non possunt sine 
consensu aliorum, licet aliquod ius habeant 
transferendi, ut si canonicus sine assensu 
episcopi vel capituli, uxor sine viro 
et e converso, abbas sine capitulo, 
et huiusmodi. 

Assensus enim omnium quorum interest in 
translatione facienda est requirendus. 

(2) 


Et currit istud breve de ingressu, 


morte 
antecessoris, consanguinitate et de avo 
a coronacionis Henrici regis. 


(3) In breve vero de ingressu quod regulariter 
fundatur super iure possessorio non est semper 
necesse quod petens loquatur de iure mero 
nisi demonstrative, quia sepe firmarius vel 
ille qui tenet ad vitam tantam terram 
dimittit ad terminum et post terminum elapsum 
ad ipsum reverti debet terra licet ius merum 
non habuit. Si quis vero petat versus alium 
terram ad terminum annorum vel vite dimissam 
et tenens cartam de feoffamenrto ostendat 
secundum quosdam 

non est ulterius procedendum super 
breve de ingressu sed curratur ad breve de 
recto per quod ius merum potest determinari. 

(4) Constitutis igitur partibus in iudicio 
aut habet petens instrumentum probationis 
adverse terminum testificans aut non habet. 

Si autem nullum habuerit instrumentum de 
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termino, videtur quod tenens non habet necesse 
ei in aliquo respondere propter defectum 
Probationis nisi sit quis qui sustineat quod 

de gratia iusticiariorum possit et debeat 
petenti subveniri per iuratam patric, set cum 
cause cognitione, vel quia forte instrumenta 
probationis deperdita sunt, vel quia illa ad 
probationem suam faciendam ad manum non 
habuerit, vel sine difficultate habere non 
poterit, quo casu alius dies solet dari. Si 
autem instrumentum probationis protulerit de 
termino dimissione et ci contradicatur, 
probetur veritas instrumenti per testes et 

per patriam et recuperet petens si terminus 
lapsus fuerit. Si autem petens pro se nullam 
habeat probationem nisi simplex dictum et 
simplicem vocem de termino et dimissione, et 
tenens ex habundanti, licet ad hoc non 
teneatur, proferat cartam de feoffamento, 
breve cassari debet et tenens in scisina sua 
remanebit, quod quidem fieret licet petens 
instrumentum de termino habuerit ut supra 
paulo ante, set hic diversa opinio. Item 
dicere poterit firmarius qui tenet quod 
terminus non dum preteriit eo quod post 
primam concessionem prorogatus fuit terminus 
pet aliud instrumentum quod incontinenti 
exhibeat. Item excipere poterit tenens quod 
terminus excedit tempus assise mortis 
antecessoris et huiusmodi. Item dicere poterit 
tenens quod non habet ingressum per talem de 
quo breve loquitur, immo per alium talem, et 
debet breve cassari quia non convenit veritati. 


termino, videtur quod tenens non habet necesse 
¢i in aliquo respondere propter dezectum 
probationis nisi sit quis qui dicat quod 
de gratia iusticiariorum possit et debeat 
petenti subveniri per iuratam patrie, set cum 
cause cognitione, vel quia forte instrumenta 
probationis deperdita sunt, vel quia illa ad 
probationem suam faciendam ad manum non 
habuerit, vel sine difficultate habere non 
poterit, quo casu alius dies solet dari. Si 
autem instrumentum probationis protulerit de 
termino et ei contradicatur, 
probetur veritas per testes ct 
per patriam et recuperet petens si terminus 
lapsus fuerit. Si autem petens nullam pro se 
habeat probationem nisi simplex dictum, 

et 
tenens ex habundanti, licet ad hoc non 
teneatur, proferat cartam de feoffamento, 
breve cassari solet, set hodie secus. 


Item 
dicere poterit firmarius qui tenet quod 
terminus non dum preteriit eo quod post 
Pprimam concessionem prorogatus fuit terminus 
per illud instrumentum quod incontinenti 
exhibet. Item excipere poterit tenens quod 
terminus excedit tempus assise mortis 
antecessoris et huiusmodi. Item dicere poterit 
tenens quod non habet ingressum per talem de 
quo breve loquitur, immo per alium talem, et 
debet breve cassari quia non convenit veritati. 


It will be seen at once that both manuscripts are post-Bractonian 
and attempt to incorporate statutory changes that occurred after his 
death. The ‘‘temporibus modernis” in paragraph 2 of the Lincoln’s Inn 
manuscript is sometime after 1275 as the reference to Westminster I, 
ca. 39 indicates. Comparison with Bracton’s text will show that the 
Lincoln’s Inn manuscript severely abbreviates it by omitting Bracton’s 
illustrative cases and writs, by eliminating elementary, obsolete, and 
unimportant matters, and by rephrasing in shortened form elements of 
his long and often repetitive exposition. A rigorously practical text is 
the result, which compresses into the extract printed above almost six 
folio pages of the vulgate and eight of Professor Woodbine’s edition of 
the De Legibus. Thornton’s Summa reduces Bracton’s text even more 
drastically, yet curiously the omissions are the same. In other words, 
though its compiler did not reproduce as much of Bracton as does the 
Lincoln's Inn manuscript, he never selected any portion of Bracton that 
the author of the manuscript now in Lincoln’s Inn had not also selected. 
That two abbreviators, working independently with manuscripts of 
Bracton’s work, would always omit precisely the same portions in 
compiling their respective books, indeed precisely the same sentences 
out of a paragraph, seems very unlikely. That they would also, each by 
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himself, abridge sections of that text into identically phrased summaries 
seems equally so. It is difficult to resist the conclusion that the author 
of Thornton's Summa was working not with a full-length Bracton but 
with either the Lincoln’s Inn manuscript or an abridged Bracton very 
like it. 

The dependence of the Summa upon the Lincoln’s Inn manuscript 
is not limited to particular sections of the two books but obtains through- 
out and may be illustrated by placing side by side almost any portion 
of their respective expositions. To choose one at random, it may be 
seen in their discussions of intrusion, in which a folio of the printed 
De Legibus is condensed into a few lines." 


InseERT III 


LINCOLN | 
Intrusio siquidem est ubi quis cui nullum 


THORNTON 
Intrusio siquidem est ubi quis cui nullum 


ius competit, nec scintilla iuris, possessionem 
vacuam ingreditur que nec corpore nec animo 
possidetur, sicut hereditatem iacentem ante- 
quam adita fuerit ab herede, vel saltem a 
capitali domino ratione custodie vel escaete, 
vel si post mortem alicuius per finem factum 
vel per modum donacionis ubi successio locum 
sibi vendicare non possit, ponat quis se in 
scisinam antequam tenementum illud perveniat 
ad eum ad quem pervenire deberet. Et cum quis 
ita se intruserit et verum dominum rei 
venientem non admiserit, succurritur ei per 
breve casui suo conveniens, set non per 
disseisinam, eo quod vacua fuit seisina et 

non per verum dominum adita. Quia possessio 
aliquando ius parit et pro possessione 
presumitur de iure, ideo infra annum eciciat 
verus dominus intrusorem, vel versus eum 
perquirat per breve, quia de longiori tempore 
non respondebitur ad intrusionem. Et sunt 
quidam qui dicunt quod agi potest de intrusione 
quacumque ora infra duodecim annos. 








ius competit, nec scintilla iuris, possessionem 
vacuam ingreditur que nec corpore nec animo 
possidetur, sicut hereditatem iacentem ante- 
quam adita fuerit ab herede, vel saltem a 
capitali domino ratione custodie vel eschaete, 
vel si post mortem alicuius per finem factum 
vel per modum donacionis ubi successio locum 
sibi vendicare non possit, ponat quis se in 
seisinam antequam tenementum illud perveniat 
ad eum ad quem venire debeat. Et cum quis 
se ita intruserit et verum dominum rei 

non admiserit, succurritur ei per 
breve casui suo conveniens, set non per 
disseisinam, eo quod vacua fuit seisina et 
non per verum dominum adita. Quia possessio 
aliquando ius parit et pro possessione 
presumitur de iure, ideo infra annum ciciat 
verus dominus intrusorem, vel versus eum 


| perquirat per breve, quia de longiori tempore 


non respondebitur ad intrusionem. Et sunt 
quidam qui dicunt quod agi potest de intrusione 
infra duodecim annos. 


It may be seen again, to better advantage, in their treatment of the 
writ of cosinage."* 


INSERT IV 


LINCOLN 
Cum assisa mortis antecessoris infra certos 
gradus limitetur, et locum habeat de morte 
certarum personarum versus certas personas ct 
ulterius non extenditur, ne semper ad ipsum 
ius per breve de recto recurratur de seisina 
que probari possit de proprio visu et auditu 


THORNTON 
Cum assisa mortis antecessoris infra certos 
gradus limitetur, 
et 
ulterius non extenditur, ne semper ad ipsum 
ius recurratur, 


“Linc. Inn MS. Hale 135, fol. 49”; Harvard law library MS. 77, fol. 47°; Bracton, 


fol. 160-61. 


"Linc. Inn MS. Hale 135, fol. 73”; Harvard law library MS. 77, fol. 66"; Bracton, 


fol. 281. 
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alicuius, in subsidium assise mortis anteces- 
soris provisum est breve de consanguinitate, provisum est breve de consanguinitate 
et similiter breve de avo ad possessionem et breve de avo et proavo ad possessionem 
terminandam super hiis de quibus possessor terminandam de hiis de quibus antecessor 
obiit seisitus ut de feodd, ita quod non obiit seisitus ut de feodo, ita quod non 
oportet loqui de mero iure et ad evitandum oportet loqui de mero iure, 
dubium eventum duelli et magne assise per 
breve de recto, que quidem brevia locum habent et habent locum ista brevia infra 
de certo tempore sicut breve mortis anteces- certo tempore sicut breve mortis anteces- 
soris et non ultra. Et cum loco mortis soris. Et cum loco mortis 
antecessoris accipi debeant, merito sequi antecessoris accipi debeant, merito sequi 
debent in magna parte naturam illius assise, debent in magna parte naturam illius assise, 
ita quod locum non habent inter coniunctas ita quod locum non habeant inter coniunctas 
Personas ascendendo usque ad fratrem triavi | personas ascendendo usque ad fratrem triavi 
et ulterius si tempus permittat, qui omnes et ulterius si tempus permittat, qui omnes 
sic ascendendo recte dici possunt anteces- sic ascendendo recte dici possunt anteces- 
sores ad modum assise mortis antecessoris, et sores ad modum assise mortis antecessoris, et 
descendendo usque ad trinepotem et ulterius descendendo usque ad trinepotem et ulterius 
si tempus permiserit, qui omnes recte dici si tempus permiserit, qui omnes dici 
possunt consanguinei tam ascendentes quam possunt consanguinei tam ascendentes quam 
descendentes. descendentes. 

(2) Nec obstare debet quod dicitur quod breve | (2) 
incipiens per precipe non fiet in preiudicium 
curie domini capitalis prout in Magna Carta 
continetur, quia si cui plures competant 
acciones unam illarum quam voluerit eligere 
poterit et ea experiri. Competunt enim alicui 
assisa nove disscisine, mortis antecessoris, 
breve de ingressu, et similiter breve de recto 
uno et codem tempore et sine preiudicio curie 
domini capitalis agere poterit et incipere 
per qualecumque breve voluerit. Si autem frater Si autem frater 
tria vi, proavi, vel alterius antecessoris, triavi vel ulterius 
ante tempus in assisa mortis antecessoris con- ante tempus in brevibus 
cessum obierit, vel si avus vel alius cessum obierit, 
antecessor in recta linea ante illud tempus 
obierit, locum non habet aliud breve quam locum non habet aliud breve quam 
breve de recto. breve de recto. 





As is true throughout its length, the Lincoln’s Inn manuscript is closer 
to Bracton’s text, though it by no means simply reproduces it, and 
Thornton’s Summa, in turn, seems unmistakably derived from it, or 
from a manuscript similar to it, independently of and without recourse 
to the full text of the De Legibus, its ultimate ancestor. 

The size of Bracton’s book led to abridgements from the very first 
and, in addition, the stream of legislation after 1272 made obsolete 
larger and larger portions of his work. There are, consequently, abridge- 
ments and epitomes of all sorts." Nevertheless, the hypothesis of another 
revised and abridged Bracton, similar to the Lincoln’s Inn manuscript, 
upon which Thornton’s Summa is dependent, may be discarded in the 
light of a series of identical errors, difficult to suppose to be of independent 
origin, which appears in both the manuscripts presently under exami- 
nation. In the two excerpts printed immediately above, the words 
“alias nisi inter’’ or an equivalent are required to save the sentence 


13] Bracton (ed. G. E. Woodbine, New Haven, 1915), at pp. 22-4. 
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“locum non habent inter [alias nisi inter] coniunctas personas” from 
unintelligibility. A similar slip appears in a section dealing with the 
limitation of the writ of right in which the period established by West- 
minster I, ca. 39 is set out." 


INSERT V 


LINCOLN THORNTON 


Nam ex tenera seisina et momentanea sine Nam ex tenera seisina et momentanea sine 
usu et expletiis non competit actio super usu et expletiis non competit actio super 
proprietate set tamen assisa de scisina proprietate set tamen assisa de scisina 
propria vel aliena, et qui assisam omiserit propria vel aliena, et qui assisam omiserit 
et ad breve de recto processerit omnino et ad breve de recto processerit omnino 
amittet sine recuperacione. Item fiat mencio amittet sine recuperacione. Item fiat mencio 
de tempore regis certi et de tempore pacis de tempore regis certi et de tempore pacis 
et de aliis substancialibus quia breve de et de aliis substancialibus. Et quia breve de 
recto sicut alia brevia infra certum tempus recto infra certum tempus 
limitatur. Nunc loquendum est de limitacione. limitatur, nunc loquendum est de limitacione. 
Et sciendum quod tempore Henrici regis tertii Et sciendum quod tempore Henrici regis tertii 
filii regis Johannis se extendidit tempus in filii regis Johannis se extendebat tempus in 
breve de recto usque ad tempus Henrici regis breve de recto usque ad tempus Henrici regis 
primi filii Conquestoris, et tunc oportet primi filii Conquestoris, et tunc oportuit 
narrare de scisina antecessoris de tempore narrare de seisina antecessoris de tempore 
regis predicti et de anno et die quo predictus regis predicti et de anno et die quo predictus 
rex fuit vivus et mortuus vel petens cecidit rex fuit vivus et mortuus vel petens cecidit 
ab accione [eo quod toto tempore predicti ab accione, eo quod toto tempore predicti 
regis fuit guerra excepto ultimo anno vite regis fuit guerra excepto ultimo anno vite 
sue.] Et illud tempus tenuit usque ad statutum sue. Et illud tempus tenuit usque ad statutum 
de Merton editum tempore regis predicti de Merton editum tempore predicti Henrici 
Henrici tertii et tunc abreviatum fuit tempus regis tertii et tunc abbreviatum fuit tempus 
usque ad tempus regis Henrici secundi filii usque ad tempus regis Henrici secundi filii 
Imperatricis, et illud tempus se tenuit usque Imperatricis, et illud tenuit usque 
ad statutum regis Edwardi secundi, et tunc ad statutum regis Edwardi secundi, et tunc 
abreviatum fuit tempus usque ad tempus regis abbreviatum fuit tempus usque ad tempus regis 
Ricardi. Et est ratio limitacionis quia ultra Ricardi. Et est ratio limitacionis quia ultra 
tempus centum annorum non poterit quis aliquid | tempus centum annorum non poterit quis aliquid 
probare, licet ius habeat in re, cum nullus probare, licet ius habeat in re. 
aliquid probare possit ultra tempus illud ex 
quo loqui non poterit de visu suo proprio vel 
de visu patris sui qui ¢i iniunxit quod testis 
esset si inde audiret loqui. Et unde si quis 
loqueretur de tam longissimo tempore amittere | 
posset propter defectum probationis. Et fit Et fit 
mencio de tempore certi regis quia si numquam mencio certi regis quia si numquam 
tempore talis regis fuit antecessor in scisina, tempore talis regis fuit antecessor in scisina, 
quamvis tempore alterius, amittere potest tenens | quamvis tempore alterius, amittere potest tenens 
per errorem ac si antecessor suus numquam inde per errorem ac si antecessor suus numquam 
esset in seisina. | esset inde seisitus. 








Though for small portions of text on the same subject the legal 
writers of the thirteenth century show little difference Of style or 
expression, the close similarity in the phrasing of the post-Bractonian 
portions may be remarked. It will be noted as well that both manuscripts 
regard the Edward whom after ages called the Confessor as the first 
Edward, and that consequently for both the king usually known as 


Linc. Inn MS. Hale 135, fol. 97; Harvard law library MS. 77, fol. 82; Bracton, 
fol. 373. In the Linc, Inn MS. the portion in brackets is marginal. 
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“‘Edwardus filius Henrici’’ is ‘‘ Edwardus secundus’’: a usage not of great 
frequency.* Likewise, both use the word “‘tenens’’ in the last lines of 
the passage: an obvious error for “ petens.’’ To this example of identical 
error may be added a third contained in a section that abridges one of 
the less practical and more oratorical portions of Bracton’s book."* 


INsERT VI 


LINCOLN 

Debet enim iudex per examinacionem de dubiis 
facere certum, de credulitate veritatem, de 
ignorancia noticiam, de ignoto notorium. Item 
cons'stit veritas iudicii in iusta sentencie 
prolacione et iusta et diligenti execucione, 
ut in Deuteronomio capitulo sexto decimo Juste 
quod iustum est persequeris ut vivas et 
possideas terram quam dominus Deus daturus 
est tibi. Et in secundo libro Paralipomenon 
capitulo xix ubi dicitur Videte quid faciatis, 
non enim hominis exercetis iudicium set Dei, 
et illud idem quod iudicaveritis in vos 
redundabit. Sit timor domini vobiscum, et cum 
diligencia cuncta facite. Non est apud Deum 
iniquitas nec personarum acceptio, nec 
cupiditas munerum que excecant oculos 
sapientum et pervertunt verba iustorum, ut 
legitur in Ecclesiastico xx capitulo Zxennia 
et dona excecant oculos iudicum. Et qui munera 
dizit omne genus munerum intellexit. Munus 
scilicet a manu quale est res que donatur. 
Munus a lingua quale est blandiens et adula- 
toria supplicatio, laudem celebre preconium, 
vane glorie symphonia. Item munus ab obsequio, 
quale est servicium impensum et acceptum, pro 
quo extorquetur iudicii rectitudo. Item nec 
minus munus a sanguine vocari meretur, ut cum 
pro sanguinis linea recti iudicii linea 
recurvatur. In hoc enim tangit sanguis 
sanguinem. Hec profecto genera munerum sordid- 
orum nomine nuncupantur et lex humana gravem 
penam infligit iudici corupto per sordes, id 
est per munera sordida, ut si iudex pacificatur 
cum litigore ad tertiam partem litis ut Codice 
ad legem milit. repet. 1. omnes, ubi dicitur 
omnes cognitores et iudices a pecuniis manus 
abstineant, neque alienum iurgium putent 
suam predam. Est enim privatarum quoque 
litium cognitor idemque mercator statutam legi- 
bus cogetur subire iacturam. Iectura sive pena erit 
quod id quod recipit restituat in quad- 
ruplum ut codice C. eodem 1. ult. in fine, 
quia ibi tenentur in quadruplum sive tempore 
administracionis aliquid recep.rint sive post, 
quocumqus titulo vel quocumque velamento, ut 
si finzerint intervenisse titulum donacionis 
vel vendicionis. 


THORNTON 
Debet enim iudex per examinacionem de dubiis 
facere certum, de credulitate veritatem, de 
ignorancia noticiam, de ignoto notorium. Item 
consistit veritas iudicii in iusta sentencie 
prolacione et iuste et diligenti execucione, 
ut dicitur in 


libro Paralipomenon 


non enim hominis exercetis iudicium set Dei, 
et illud idem quod vos iudicaveritis in vos 
redundabit . Sit timor domini vobiscum, et cum 
diligencia cuncta facite. Non est apud Deum 
iniquitas nec personarum acceptio, nec 
cupiditas munerum que excecant oculos 
sapientum et pervertunt verba iustorum. 


Et qui munere 
dixit omne genus munerum intellexit. Munus 
scilicet a manu quale est res que donatur. 
Munus a lingua quale est blandiens 

munus ab obsequio 
quale est servicium impensum et acceptum, 
munus a sanguine, ut cum 
pro sanguine linea recti iudicii 
recurvatur. 


Lex autem gravem 

penam infligit iudici corupto per 
munera sordida, 
ut C. 

ad legem milit. 1. omnes, ubi dicitur 
omnes cognitores et iudices a pecuniis manus 
abstineant ne alienum iurgium putent 
suam predam. 


Pena iudicum coruptorum per munere erit 
quod ea quod receperint restituant in quad- 
ruplum. 


“Similarly supra p. 7, insert 11; infra pp. 15-18, inserts IX, X, XII and p. 22, n. 


42. 25 Law Quarterly Review, at p. 47, n. 1; 


51 Harvard Law Review, at p. 1051 (V). 


Linc. Inn MS. Hale 135, fol. 31; Harvard law library MS. 77, fol. 30°; Bracton, 


fol. 106”. 
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The Lincoln’s Inn manuscript here misquotes a reference to the Codex 
Justiniani: the citation is properly (as Selden pointed out) to Cod. 
9.27.3, ad legem Iuliam repetundarum. Though Thornton's Summa 
contains perfectly adequate citations to Roman law, it will be noticed 
that it reproduces the same error, and the manuscript once in Selden’s 
hands here (just as in its use of ‘‘Edwardus secundus’’) is in agreement."’ 

The extant Bracton manuscripts are at least three generations re- 
moved from their original and most reflect additions and interim changes 
such as those contained in the manuscripts before us. To eliminate the 
possibility that Thornton’s Summa derives its text from one of these, 
rather than from the Lincoln's Inn manuscript, two sections for which 
full collations are available are added to those printed above. Com- 
parison will indicate that the excerpts differ from both the printed 
Bracton texts and from the variant readings that appear. The agree- 


ment between them, on the other hand, is complete in almost every 
particular."* 


Insert VII 


LINCOLN THORNTON 


(1) Item secundum quosdam datur exceptio 
contra iusticiarium si aliqua ratione habeatur 
suspectus timore, odio vel amore, vel si fuerit 


(1) Item datur exceptio contra iusticiarium 
secundum quosdam si aliqua ratione habeatur 
suspectus timore, odio vel amore, vel si fuerit 


consanguineus petentis, heres vel subditus, 
parens vel amicus sive affinis, familiaris vel 
commensalis, consiliarius vel narrator et 
huiusmodi. (2) Sed non video qualiter debeat 
recusari, quia si male iudicaverit ex certa 
sciencia litem suam facit et tenebitur ad 
restitucionem dampnorum cum de hoc per 
superiorem fuerit convictus. Si autem per 
impericiam non sic. (3) Sed quia utilius est 


consanguineus petentis, heres vel subditus, 
parens vel amicus sive affinis, familiaris vel 
commensalis, consiliarius vel narrator et 
huiusmodi. (2) Sed non video qualiter debeat 
recusari, quia si male iudicaverit ex certa 
sciencia litem suam facit et tenebitur ad 
restitucionem dampnorum cum de hoc per 
superiorem fuerit convictus. Si autem per 
impericiam non sic. (3) Sed quia utilius est 

17 Fleta (1647), at p. 463. Note that the useless expansions ‘‘peculiar to the Lincoln's 
Inn manuscript’’ which “introduce a meaningless tautology” (51 Harvard Law Review, 
at p. 1050 [II]) are in fact reproduced from Bracton. Professor Woodbine’s conjecture 
(25 Law Quarterly Review, at p. 46) that Selden abbreviated the passage quoted in his 
Dissertatio seems to be groundless. ‘‘Pacificatur’’ is a blunder for ‘‘paciscatur'' and the 
‘‘lex humana” is, of course, the Roman law. Cf. H. Kantorowicz, Bractonian Problems 
(Glasgow, 1941), at p. 62 and F. Schulz, ‘“‘Bracton on Kingship”’ in 60 English Historical 
Review (1945), p. 166. 

8Linc. Inn MS. Hale 135, fol. 106; Harvard law library MS. 77, fol. 87°; Bracton, 
fol. 411°; 1 Bracton (ed. Woodbine), at p. 160. Dr. Fritz Schulz (‘A New Approach 
to Bracton," in 2 Seminar (1944), at pp. 41-50) has recently commented on the first 
portion of this passage as it appears in Bracton and I| have distributed the section into 
his numbered paragraphs to facilitate comparison. It will be noted that the author of 
the Lincoln’s Inn manuscript has cleverly abbreviated the text by incorporating the 
causae suspicionis, placed elsewhere by Bracton, into the first lines of his exposition. 
The troublesome ‘‘inimicus tenentis”’ of the De Legibus, undoubtedly an interpolation, 
is omitted, and though the haphazard order remains a difficulty, it is helped by reading 
“heres” rather than “homo.” In §2 “video” seems not out of place in the argument 
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in tempore occurrere quam post causam in tempore occurrere quam post causam 
vulneratam remedium querere, idio amoveatur vulneratam remedium querere, ideo amoveatur 
suspectus et substituatur non suspectus, cum suspectus et substituatur non suspectus, cum 
nichil gravius detur alicui quam si detur ci nichil gravius detur alicui quam si detur ei 
quis ad iudicandum qui dampnificare intendit. quis ad iudicandum qui dampnificare intendit. 
Et valde inutile est sub iusticiario litigare Et valde inutile est sub iudice litigare 

suspecto quia sepius tristissimus sortitur suspecto quia sepius sortitur tristissimus 
eventus. “| eventus. 

(4) In fine notandum de iurisdiccione maiorum (4) In fine notandum de iurisdiccione maiorum 
et minorum et unde dominus papa in spiritu- et minorum et unde dominus papa in spiritu- 
alibus super omnes ordinariam habet iurisdic- alibus super omnes iurisdiccionem habet ordin- 
cionem, item rex in regno ordinarium habet ariam, item rex in regno ordinariam habet 
iurisdiccionem in temporalibus, et pares non iurisdiccionem in temporalibus, et pares non 
habent neque superiores. Et sunt qui sub cis habent neque superiores. Et sunt qui sub eis 
ordinariam habent in multis, habent iurisdiccionem ordinariam in multis, 
set non ita meram sicut papa vel rex. Item set non ita meram sicut papa vel rex. Item 
sicut a papa poterit quis habere iurisdic- sicut a papa poterit quis habere iurisdic- 
cionem delegatam in spiritualibus, ita cionem delegatam in spiritualibus, ita 
poterit quis a rege in temporalibus, sicut poterit quis a rege in temporalibus, sicut 
iusticiarii maiores et minores et illi qui iusticiarii maiores et minores et illi qui 
sunt quasi iusticiarii videlicet quibus rex sunt quasi iusticiarii videlicet quibus rex 
concesserit iurisdiccionem et libertates concessit iurisdiccionem et libertatem 
pertinentes ad coronam. Et debet unusquisque pertinentem ad coronam. Et debet unusquisque 
iudex estimare an sua sit iurisdiccio vel iudex estimare an sua sit iurisdiccio vel 
non, ne falcem ponat in messam alienam. non, ne falcem ponat in messam alienam. 


The second example for which a full collation of the Bracton manuscripts 
has been made is the famous addicio de cartis.'* 


Insert VIII 


LINCOLN | THORNTON 

Factum regis nec cartam potest quis iudicare | Factum regis nec cartam potest quis iudicare 
ita quod irritetur. Set dicere poterit quis ita quod irritetur. Set dicere poterit quis 
quod rex iusticiam fecerit, et bene, et si hoc, quod rex iusticiam fecerit, et bene, et si hoc, 
quod fecerit voluntatem suam et ita imponere quod fecerit voluntatem suam et ita imponere 
ei quod iniuriam emendet, ne incidant rex et quod iniuriam emendet, ne incidant rex et 
iusticiarii in iudicium viventis Dei propter iusticiarii in iudicium viventis Dei propter 
iniuriam. Rex enim habet superiorem, Deum et iniuriam. Rex enim habet superiorem, Deum et 
legem per quos regnat. Item curiam suam. legem per quos regnat. Item curiam suam 
comites et barones, quia comites dicuntur | comites et barones, quia comites dicuntur 
quasi socii regis, et qui socium habet, habet socii regis, et qui socium habet, magistrum 
magistrum. Et ideo si rex fuerit sine freno habet. Et ideo si rex fuerit sine freno 
erit sine lege, debent ei frenum apponere erit sine lege, debent ci frenum apponere 
nisi ipsimet fuerint cum rege sine freno; et nisi ipsimet fuerint cum rege sine freno; et 
tunc clamabunt subditi et dicent Domine Jesu, | tunc clamabunt subditi et dicent Domine Jesu, 
in chamo et freno maxillas eorum constringe. | in chamo et freno maxillas eorum constringe. 


“secundum quosdam—Sed non video—Sed quia utilius’’ and ‘‘qualiter’’ is better than 
Dr. Schulz’s emended ‘‘quod”’ found in but one Bracton manuscript. In §3 ‘‘ad iudi- 
candum,” of course, is correct. The words “‘tristissimus eventus’’ which appear in 
both manuscripts, but are found in no other, may be taken as a further illustration of 
the close connexion subsisting between them. 

Linc. Inn. MS. Hale 135, fol. 19; Harvard law library MS. 77, fol. 20; Bracton, 
fol. 34; 1 Bracton (ed. Woodbine), at p. 124. This passage has also been remarked 
upon by Dr. Schulz (‘‘Bracton on Kingship,” pp. 136-76, esp. pp. 173-5). Thornton's 
text and that from which it is derived seem superior to that usually found in Bracton. 
Difficulties remain: the singular ‘‘superiorem”’ is troublesome and, though Bracton 
elsewhere correlates ‘‘lex’’ and ‘‘frenum” (fol. 107”), “‘et’’ or ‘‘id est’’ seem preferable 
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Ad quos dominus: Vocabo super eos gentem Ad quos dominus: Vocabo super eos gentem 
robustam, longinquam et ignotam, cuius robustam, longinquam et ignotam, cuius 
linguam ignorabunt, que destruet eos et linguam ignorabunt, que destruet eos et 
evellet radices eorum de terra, et a talibus evellet radices eorum de terra, et a talibus 
judicabuntur, quia subditos noluerunt iuste | iudicabuntur, quia subditos noluerunt iuste 
iudicare. Et ligatis eorum pedibus et manibus iudicare. Et ligatis corum manibus et pedibus 
mittentur in caminum ignis et tenebras mittentur in chaminum ignis et tenebras 
exteriores. exteriores. 

Immediately back of Thornton's Summa as Selden knew it and as 
we have it in the Harvard manuscript, then, lies not Bracton's full text 
but the abridged, revised, and supplemented text of the Lincoln’s Inn 
manuscript. 

Attention may now be turned temporarily from the text to the 
internal arrangement of the manuscripts. Selden’s copy, with which 
the Harvard copy is in agreement, was divided into eight books, each 
containing a varying number of chapters. Professor Plucknett has 
provided a list of these which is reproduced in the appendix. The 
Lincoln’s Inn manuscript, on the other hand, is divided into centenae 
and at first glance bears no resemblance either to Selden’s or to the 
Harvard manuscript. This obvious divergence presents a stumbling 
block the importance of which must not be overestimated, for in fact 
the texts follow each other exactly, even in the curiously composite 
eighth book.” As the excerpts already printed indicate, the Summa is 
an abridgement abridged, and consequently its compiler often was able 
to compress two or more centenae of his model into one chapter. For 
example, Centena II, 7-10 were combined into Liber II, xi and Centena 
Il, 73-75 into Liber IV, xiii. Less often he divided a long section of his 
exemplar into two or more smaller portions: for example, Centena II, 
32 became Liber III, vii-ix, just as Centena I11, 52 became Liber VIII, 
ix-xiii. There are 253 centenae in the model and 202 chapters in the 
Summa: in by far the greatest number of cases, as the comparative 
table in the appendix shows, chapters of the Summa correlate completely 
with the centenae of the Lincoln’s Inn manuscript.” 

The division of the Summa into books presents a more difficult 
problem. Though a blank is left in the Lincoln’s Inn manuscript oa 
folio 35", and it is at that point that Liber III of the Summa begins, 


to “‘erit."’ Nevertheless, both manuscripts agree in that apparently unique reading. 
A third fully collated passage may be found in 1 Bracton at p. 136, where the variant 
readings of the Lincoln’s Inn manuscript (there designated LE) are noticed. It will be 
observed that the differences between it and the other manuscripts collated are many. 

225 Law Quarterly Review, at pp. 47-8. 

*1The correspondences in the table printed infra are plain. A further word may be 
added in connexion with two books of the Summa in which the correlations are not 
immediately obvious: in Liber IV: Centena II, 89-96 (first half) = Liber IV, xxiv; II, 
96 (second half) = IV, xxv; II, 97 = IV, xxvi. In Liber VII: Centena III, 37 (first 
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this seems no more than coincidental.** Especially since at the points 
that correspond to the beginnings of the other books of the Summa 
there are no such indications. It is likely that the division into eight 
books, common among Bracton manuscripts, was taken from one of 
them: perhaps from the copy Thornton must have used to fill a gap in 
hisexemplar. The Summa ends its Liber V, vi (De nocumentis iniuriosis) 
on folio 61 with the same non-Bractonian words that conclude the 
Lincoln's Inn manuscript’s Centena III, 2 (De nocumentis iniuriosis) on 
its folio 68°. The Summa then proceeds to V, vii (De presentacione 
ecclesiarum) on folio 61, to V, viii (De brevi quare impedit) on folio 62°, 
and to V, ix (De assisa mortis antecessoris) on folio 62°. In the Lincoln's 
Inn manuscript, however, the last words of De nocumentis iniuriosts are 
followed immediately by a centena beginning “‘ Premortuorum ut videri”’ 
(folio 68") and numbered III, 3. Thus it omits a section which appears 
in the Summa at V, vii-viii and in the first part of ix, for the words 
‘“‘premortuorum ut videri’’ occur in the middle of V, ix and are the first 
words of the first line on folio 63°. From that point the manuscripts 
resume their correspondence. The gap in the Lincoln’s Inn manuscript 
does not result from loss, but is found in several manuscripts of Bracton, 
all of which doubtless stem from a faulty common ancestor.”* A manu- 
script other than the Lincoln's Inn manuscript therefore was used by 
Thornton for this portion of his work (folios 61-63). It was perhaps 


from this that he adopted the more usual and useful division into chap- 
ters and books, though this must, of course, remain conjectural. That 
he used it to supply portions of text other than the two and a half 
chapters omitted in the Lincoln’s Inn manuscript seems very unlikely. 


ll 


Both the Lincoln’s Inn manuscript and Thornton's Summa were 
written after 1275, the date of the first Statute of Westminster. Indeed 
both were written after 1285, the date of Westminster I], as the reference 
to De donis in the following excerpt indicates.** 


part) = VII, i; III, 37 (last part) and 38 (first part) = VII, ii; III, 38 (second part) 
= VII, iii; III, 38 (last part) and 39 (first part) = VII, iv; III, 39 (second part) = VII, 
v; ILI, 39 (third part) = VII, vi; III, 39 (last part) = VII, vii; III, 40 (first part) = 
VII, viii; III, 40 (second part) = VII, ix; III, 40 (third part) = VII, x; III, 40 (last 
part) = VII, xi; III, 41 (first part) = VII, xii; III, 41 (last part) = VII, xiii; III, 
42 = VII, xiv. 

"25 Law Quarterly Review, at p. 45. 

%*] Bracton (ed. Woodbine), at pp. 64 ff. The manuscripts are his ML, LT, CF, 
and LA. 

*Linc. Inn MS. Hale 135, fol. 13; Harvard law library MS. 77, fol. 14; Bracton, 
fol. 17°-18. The author of the Lincoln's Inn manuscript refers to 1284(12 Edw. I) as 
past (infra p. 20, insert XIV in fine): certainly he is writing after 1285. 
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Insert IX 


LINCOLN 


Et ubi quis feoffatus fuerit de aliqua terra 

tenenda sibi et heredibus suis de corpore suo 
procreandis, quam cito tales habuerit, 

secundum legem ante statutum regis Edwardi 
secundi editum, potuit alium feoffare, quia cum 
habuit liberum tenementum, ius, et feodum, 
licet artatum maxime in illo casu ubi huius- 
modi heredes speciales antecessorem super- 
vixerint, quo casu reversio ad donatorem nulla, 
nec ipsi heredes petere possunt per succes- 
sionem contra factum eorum quibus succedunt, 
nec dici potest quod huiusmodi heredes cuncti 
cum antecessoribus sint feoffati. Et videtur 
aliquibus quod huiusmodi feoffati in prima 
donacione, antequam huiusmodi heredes certos 
habuerint, habent feodum licet talliatum, adeo 
bene sicut simpliciter feoffatus. Habet feodum 
generale quod quidem feodum coartatum sufficit 
ad dotis peticionem, quod esse non solet 
secundum quosdam. 


THORNTON 


ut ubi quis feoffatus fuerit de aliqua terra 
tenenda sibi et heredibus suis de corpore suo 
legittime procreatis, quam cito tales habvu:rit, 
secundum legem ante statutum regis Edwardi 
secundi editum, potuit alium feoffare, quia cum 
habuit liberum tenementum, ius, et feodum, 
licet artatum maxime in illo casu ubi huius- 
modi heredes speciales antecessorem super- 
vixerint, quo casu ad donatorem reversio nulla, 
nec ipsi heredes petere possunt per succes- 
sionem contra factum ecorum quibus succedunt, 
nec dici potest quod huiusmodi heredes cuncti 
cum antecessoribus sint feoffati. Et videtur 
aliquibus quod huiusmodi feoffati in prima 
donacione, antequam huiusmodi heredes certos 
habuerint, habent feodum licet talliatum, adeo 
bene sicut simpliciter feoffatus. Habet feodum 
generale quod quidem feodum coartatum sufficit 
secundum quosdam. 


Another reference to the legislation of 1285, this time to Westminster 
II, ca. 25, is contained in a section that follows closely after that quoted 


above.” 


INSERT X 


LINCOLN | 


Item fieri possunt donaciones sub modo et 
adiecta condicione ut si dicat quis, do tali 
tantam terram ut det michi tantum vel ut 
inveniat michi necessaria et ubi distinguendum 
est si mencio fiat in contractu quod accipiens 
et heredes sui invenire debent tradenti neces- 
saria de tenemento dato, ita quod tenementum 
oneratum sit et persona obligata, vel quod 
mencio non fiat de quo tenemento invenire 
debeant necessaria, ita quod accipiens et 
heredes sui obligantur tantum. Et similiter 
considerandum est si tradens condicionem talem 
apposuit in principio contractus quod nisi 
accipiens invenerit necessaria quod tradens 
licite possit ingredi terram illam et 
retinere, quod si fecerit et questio inde 
habeatur, in principio inquirendum erit utrum 
accipiens invenerit tradenti necessaria sua 
sufficienter et secundum hoc iudicare. Et si 
necessaria inventa non fuerint et tradens se 
ponere non possit in seisinam, competit ¢i 
actio versus accipientem quod teneat quod 
convenit; vel si tenementum translatum fuerjt 
ad alium, competit ei repeticio per breve de 


*Linc. Inn MS. Hale 135, fol. 13-13"; 


Bracton, fol. 18-18"; infra p. 22, n. 42. 


THORNTON 


Item fieri possunt donaciones sub modo et 
adiecta condicione ut si dicat quis, do tali 
tantam terram ut det michi tantum vel ut 
inveniat michi necessaria et ubi distinguendum 
est si mencio fiat in contractu quod accipiens 
et heredes sui invenire debent tradenti neces- 
sacia de tenemento dato, ita quod tenementum 
oneratum sit et persona obligata, vel quod 
mencio non fiat de quo tenemento invenire 
debeant necessaria, ita quod accipiens et 
heredes sui obligantur tantum. Et similiter 
considerandum est si tradens coridicionem talem 
apposuit in principio contractus quod nisi 
accipiens invenerit necessaria quod traders 
licite possit ingredi terram illam et 
retinere, quod si fecerit et questio inde 
habeatur, in principio inquirendum erit utrum 
accipiens invenerit tradenti necessaria sua 
sufficienter et secundum hoc iudicare. Et si 
necessaria inventa non fuerint et tradens se 
ponere non possit in scisinam, competit ei 
actio versus accipientem quod teneat quod 
convenit; vel si tenementum translatum fuerit 
ad alium, competit ei repeticio per breve de 


Harvard law library MS. 77, fol. 14-14"; 
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ingressu in quod non habet ingressum nisi per 
talem cui ipsement dimisit ad terminum que 
preteriit et cetera. Si tenementum concessum 
fuit quamdiu necessaria fuerint inventa, vel 
forte competit ei actio per breve nove dissci- 
sine de libero tenemento per statutum Edwardi 
regis secundi ad similitudinem corodii et 

bene teneret assisa si necessaria ita essent 
certa, sicut est corodium. 


Item aliquando datur terra 
alicui habenda et tenenda sibi et heredibus 
suis, vel cui dare vel assignare in vita vel 
in morte legare voluerit, set modernis 
temporibus non valet huiusmodi legatum nisi 
fuerit de tenemento in burgis vel villis 
privilegatis et ubi tenementa pro catallis 
accipiuntur et in aliquibus antiquis 
manerii. Est quedam donacio omnino 
sub modo de quatuor generibus contractuum 
innominatorum, scilicet, do ut des, ut si 
dicatur, do tibi digestum ut des michi 
codicem; ut si dicam do ut facias, id est, 
do tibi codicem ut facias michi scribi 
digestum; vel si dicam facio ut des, id est, 
facio tibi domum ut des michi centum; vel 
si dicam facio ut facias, id est, facio tibi 
aulam ut tu facias michi cameram. Iste 
donaciones consistunt sub modo et obligant 
contrahentes. 


In neither manuscript is there any 


ingressu in quod non habet ingressum nisi per 
talem cui ipsemet dimisit ad terminum que 
preteriit et cetera. Si tenementum concessum 
fuit quamdiu necessaria fuerint inventa, vel 
forte competit ei actio per breve nove dissei- 
sine de libero tenemento ad similitudinem 
corodii per statutum regis Edwardi secundi et 
bene teneret assisa si necessaria ita essent 
certa, sicut corodium. Et revera tradens potest 
distringere tenementum datum quousque accipiens 
invenerit sibi necessaria. Et si accipiens 
dimiserit terram iacere incultam, ita quod 
tradens non potest invenire districcionem 
racionabilem et sufficientem per biennium, 
competit ei repeticio et hoc per statutum regis 
Edwardi secundi. Item aliquando datur terra 


| alicui habenda et tenenda sibi et heredibus 


suis, vel cui dare vel assignare in vita vel 

in morte legare voluerit, set modernis 
temporibus non valet huiusmodi legatum nisi 
fuerit de tenemento in burgis vel villis 
privilegatis et ubi tenementa pro catallis 
accipiuntur et in aliquibus 

dominicis domini regis per consuetudinem 
manerii. Est autem quedam donacio omnino 
sub modo de quatuor generibus contractuus 
innominatorum, scilicet, do ut des, facio 
ut facias, facio ut des, des ut facio (1). 


Iste 
donaciones consistunt sub modo et obligant 
contrahentes. 


indication that these references are 


interpolations or written in a hand other than the normal one in which 
the body of the manuscript appears. 

It will be noticed that the Summa adds a reference to Gloucester 
ca. 4, which does not appear in its exemplar. Though Thornton for the 
most part was content to abridge the Lincoln's Inn manuscript, and the 
excerpts so far printed illustrate the skill in compression that enabled - 
him to reduce its size to a considerable extent, on not a few occasions he 
supplemented it. These additional portions are always small and 
generally are concerned with the new remedies or penalties provided by 
the legislation of Edward I. Another supplemented portion is that 
concerned with the fourcher of essoins by parceners and tenants in 
common prohibited by Westminster I, ca. 43. 


*Linc. Inn MS. Hale 135, fol. 86°; Harvard law library MS. 77, fol. 75"; Bracton, 
fol. 341°. It will be noted that the Lincoln's Inn manuscript reproduces Bracton's 
exposition, labelling it “ante statutum,” yet does not supply the new rule. 
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INSERT XI 


LINCOLN 


Sunt enim plures tenentes aliquando in uno | 
brevi qui tenent in communi simul et pro 
indiviso, vel separatim et pro diviso, partita 
inter coheredes hereditate. Et unde ante 
statutum tenentes pro indiviso 


quilibet eorum unicum habuit essonium uno die 
vel diversis et unusquisque se essoniaverit et 

plura non habebunt antequam simul compareant, 
licet illi qui primo fuerint essoniati sepius | 
compareant, quia semper diem habebunt quousque 
omnia simul comparuerint. | 


Dicitur autem quod ad omnem apericionem non 
sequitur essonium quia sic fieret dilaciones 
immortales. Si autem unus moriatur ex pluribus 
tenentibus in communi sine herede de se, cadit 
breve. 


THORNTON 


Sunt enim plures tenentes aliquando in uno 
brevi qui tenent in communi simul et pro 
indiviso, vel separatim pro diviso, partita 
inter coheredes hereditate. Et unde ante 
statutum regis Edwardi tenentes pro indiviso 
quilibet eorum habuit unicum essonium uno die 
vel diversis donec unusquisque se essoniaverit et 
plura non habebunt antequam simul compareant, 
licet illi qui primo fuerint essoniati sepius 
compareant, quia semper diem habuerint quousque 

simul comparuerint. Hodie per statutum 
Westmonasterii editum anno regni regis Edwardi 
tertio provisum est quod huiusmodi tenentes 
non habeant nisi unicum essonium et ad unum 
diem et non plura essonia. 


Si autem unus moriatur ex pluribus 
tenentibus in communi sine herede de se, cadit 


| breve. 


A passage dealing with the punishment for rape provided by West- 
minster II, ca. 34, provides a third expanded portion.*’ 


INSERT XII 


LINCOLN 


(1) Et est raptus virginis quoddam crimen 
quod femina imponit alicui de quo se dicit 
se esse violenter oppressam contra pacem 
regis, pro convicto sequitur 


ut sit membrum pro membro, quia virgo cum 
corrumpitur membrum amittit .. . (2) Olim quidem 
corruptores virginitatis et castitatis et 

eorum fautores, cum nec tales ab homicidii 
crimine vacui essent, maxime cum virginitas 
et castitas restitui non possunt, ultimo 
puniebantur supplicio. Modernis temporibus 
aliter observatur, quia pro corruptione 
bonorum et exheredacione. Et de aliis oppres- 
soribus sequitur gravis pena corporalis, set 
tamen sine amissione membrorum . . . (3) Item 
dicere poterit quod adhuc virgo est, et quo 
casu secundum quosdam probetur veritas per 
aspectum corporis per quatuor legales feminas 


THORNTON 


(1) Et est raptus virginis quoddam crimen 
quod femina imponit alicui de quo se dicit 
violenter esse oppressam contra pacem 
regis, et convictus per statuta regis Edwardi 
secundi amittet vitam et membra. Ante illud 
statutum editum convictus amittit membra tantum 
ut sit membrum pro membro, quia virgo cum 
corrumpitur membrum amittit ... (2) 
Corruptores virginitatis ct castitatis et 
eorum fautores, cum tales ab homicidii 
crimine vacui non sunt, cum vipginitas 
et castitas restitui non possunt, ultimo 


| puniuntur supplicio 


cum amissione 
bonorum et exheredacione. 


(3) Item 
dicere poterit quod adhuc virgo est, et quo 
casu secundum quosdam probetur veritas per 
aspectum corporis per iiii legales feminas 


*7Linc. Inn MS. Hale 135, fol. 46; Harvard law library MS. 77, fol. 44-44”; 


Bracton, fol. 147. Kantorowicz, (Bractonian Problems, at pp. 46-7) has commented on 
§2 and there is:a replication by Professor G. E. Woodbine in 52 Yale Law Journal 
(1943), at p. 435. The excerpts printed above permit us to supply an important part 
of the sentence, omitted both in the Bracton manuscripts and in the printed editions of 
the De Legibus, and to eliminate the interpolated “susoendebantur,”’ clearly erroneous, 
which appears in its stead in the 1569 and later editions. The words ‘ultimo punie- 
bantur supplicio” may be Thornton's, but they are also eminently Bractonian: fol. 
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iuratas. Que quidem si dicant ipsam esse iuratas. Que quidem si dicant ipsam esse 
virginem, recedat appellatus quietus et femina virginem, recedat appellatus quietus et femina 
custodiatur. Si autem invenerint ipsam custodiatur. Si autem invenerint ipsam esse 
corruptam, inquiratur veritas per patriam, corruptam, inquiratur veritas per patriam, 
postquam appellatus se super patriam posucrit, postquam eppellatus se super patriam posuerit, 
utrum inde culpabilis nec ne, sed talis utrum inde sit culpabilis nec ne, sed talis 
processus non est in usu temporibus modernis ... | processus non est in usu temporibus modernis . . . 
(4) Set modo in huiusmodi fiunt dispensationes, | *(4) Hodie autem per statuta regis convictus 
scilicet quod ipsi habebit ultimum supplicium tantum. Et ante 
raptores accipiunt illa statuta edita raptores accipiebant 
violatas in matrimonium non de lege set de violatas in matrimonium non de lege set de 
permissione sancte ecclesie et regis. permissione ecclesie et regis. (5) Qui 
monialem a domo sua abduxerit, licet monialis 
consenserit, puniatur per prisonam trium 
annorum et satisfaciat domui a qua abducta 
fuerit competenti et nichilominus redimatur 
ad voluntatem regis, et hoc per statutum regis 
Edwardi secundi. 


A fourth and last illustration is afforded by Westminster II, ca. 3, which 
allowed a wife to be received after the default of her husband.** 


INsErT XIII 


LINCOLN THORNTON 

Si vero vir et uxor implacitentur quilibet Si vero vir et uxor implacitentur quilibet 
eorum suum habebit essonium simul vel vicissim, | eorum suum habebit essonium simul vel vicissim 
tum propter unitatem iuris tum propter tum propter unitatem iuris tum propter 
unitatem sanguinis, cum sint una caro vir et | unitatem sanguinis, cum sint una caro vir et 
uxor. Et unde si unus illorum defaltam fecerit, | uxor. Et tunc si unus eorum defaltam fecerit. 
ambo produnt per defaltam ambo produnt per defaltam, nisi mulier venerit 
| ante iudicium et petat quod defalta quam vir 
suus fecit non sit ei preiudicabilis, et tunc 
| admittetur uxor ad defendendum ius suum, et 
hoc per statutum regis Edwardi filii regis 
Henrici. 





quod nop est inter particepes, ius commune 
participum recipit divisionem. Ius viri et 
uxoris de re uxoria nullam, et maxime cum res 
sit propria uxoris et non viri, cum ad virum 
non pertineat nisi tantum custodia racione 
uzoris. Si sutem plures.. . Si autem plures . .. 


That the Lincoln’s Inn manuscript deals with rape as of the period 
directly prior to 1285 and reproduces Bracton unaffected by Westminster 
II, ca. 3, does not mean that it was written before that date. Its author 
included some of the changes necessitated by that statute and did away 
with much of Bracton’s text that had been made obsolete by it. We 
must not expect to find every alteration noted and every out-dated 


119”: “ultimum inducit supplicium”; fol. 155: “ultimum inducunt supplicium.”’ It 
is curious that both learned guesses at the proper position of the verb missing in the 
sentence should turn out to be incorrect. The excerpts set out the punishment for rape 
both directly before and directly after 1285: it will not escape notice that §5 of the 
Summa contains the concluding words, quoted without alteration, of Westminster II, 
ca. 34. 

*8Linc. Inn MS. Hale 135, fol. 86"; Harvard law library MS. 77, fol. 75"; Bracton, 
fol. 341°-342. 
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portion expunged.*® A parallel may be found in Britton, which includes a 
reference to Quia emptores (1290) but fails in places to make the changes 
required by De donis, enacted five years before.*° The Lincoln’s Inn 
manuscript, written after 1285, clearly antedates the Summa which, in 
turn, apparently was not written after 1290, since a careful examination 
of the portions that might be expected to reflect Quia emptores reveals 
no revision. Both then fall into the period 1285-90: the Summa pre- 
sumably into the latter half of it. The twentieth year of Edward | 
(1291-2), the date given in the incipit, nevertheless may well be correct. 
Certainly the Summa reflects the changes after Westminster II with 
more fidelity than does the Lincoln’s Inn manuscript and it gives every 
indication of having been written when the effects and implications of 
that statute had become clearer than they could possibly have been 
in 1285." 


Ill 


As Professor Plucknett has pointed out, in the light of its provenance 
it seems reasonable to suppose that the Lincoln’s Inn manuscript may 
once have belonged to Gilbert de Thornton, but that, of course, does not 
mean that he was therefore the author of it.*2 With this we may agree, 
but if he is not, Thornton’s contribution to legal science, apart from his 
judgements, must be limited to an admittedly skilful abridgement of that 
manuscript plus some occasional, supplementary observations concern- 
ing the effect of the legislation of Edward 1. There is, however, evidence 
that Thornton was the author of the Lincoln's Inn manuscript, much of 
which already has been brought forward by Professor Woodbine. The 
most impressive part of that evidence is the inclusion, as the only illus- 
trative case in the manuscript, of the case of Margareta Strike, in all 
probability drawn from Thornton's own knowledge of the persons 
involved.* 


**For example, neither manuscript includes the limitation put upon grantors by the 
statute De viris religiosis (1279). 

3°] Britton (ed. F. M. Nichols, Oxford, 1865), at pp. xviii, 236-8. 

*'The Lincoln’s Inn manuscript (fol. 114) does not allow a second husband curtesy 
in land entailed to the wife ‘‘[secundum quosdam] quia statim post mortem uxoris 
succedere debent heredes in feoffamento comprehensi, vel si defecerint, ad feoffatorem 
spectat reversio.”” This right was especially withdrawn from the second husband by 
De donis and the Summa (fol. 92°), though it makes no mention of the statute, omits 
the words in brackets. See 1 Britton (ed. Nichols), at p. 289, n. : 

%51 Harvard Law Review, at p. 1046. 

25 Law Quarterly Review, at pp. 48 et seq. 

“Linc. Inn MS. Hale 135, fol. 109; Harvard law library MS. 77, fol. 89-89"; not 
in Bracton. The remarks in 51 Harvard Law Review, at p. 1047, n. 28, based on Professor 
Woodbine’s text, may be disregarded. The abridged form of the passage in the Summa 
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INSERT XIV 


LINCOLN 

Quia sunt quidam presbyteri et rectores 
ecclesiarum qui antequam constituti fuerunt in 
sacris ordinibus affidaverunt mulieres et illas 
cognoverunt et que sunt corum uxores secundum 
Deum et quod quidem factum probari possit. Et 
postea huiusmodi presbyteri et rectores, 
salutis sue immemores, de facto sacros ordines 
recipiunt et se gerupt quasi rectores et 
presbyteri, et uxores suas proprias tenent ut 
concubinas et redempciones pro cis faciunt 
ordinariis, et per omnia et per omnes reputan- 
tur pro rectoribus et presbyteris qui in 
veritate sunt uxorati. Et post mortem huius- 
modi presbyterorum et rectorum filii eorum 
bastardi se ponunt forte ip hereditatem, ita 
quod non possunt eici, et cum recti heredes 
per breve hereditatem suam petierint in curia 
regis allegantes se esse filios et heredes 
mortuorum et cum contra eos fuerit replicatum 
quod sunt bastardi eo quod matres corum 
numquam in facie ecclesie fuerunt disponsate. 
set quod tente fuerunt per omnes et per omnia 
publice pro concubinis rectorum et presbyter- 
orum et pro talibus cognite in ecclesia 
publice et non pro uxoribus. Quo casu fieri 
poterit inquisicio in curia regis utrum tales 
cognite extiterint pro concubinis sive pro 
uxoribus, sine preiudicio ecclesie, et unus- 
quisque vero iudicari debet secundum quod a 
vulgo reputatur et non secundum quod est in 
veritate. 

Per huiusmodi vero cogniciones ad curiam 
christianitatis missas sepe contingit quod 
bastardi heredantur et concubine rectorum et 
presbyterorum dotes suas recuperant, ut 
contingit de Margareta Strike, concubina 
Stephani Sybri toto tempore suo rectoris 
ecclesie de West Rasen in comitatu Lincolnic, 
que dotem suam recuperavit in banco circa 
annum decimum vel duodecimum regis Edwardi 
filii regis Henri¢i. In casu vero ubi 
inquisicio bastardie mittitur ad curiam 
christianitatis procedendum est . . . 


THORNTON 

Quia sunt quidam presbyteri et rectores 
ecclesiarum qui aptequam constituti sunt in 
sacris ordinibus affidaverunt mulieres et illas 
cognoverunt et que sunt corum uxores apud 
Deum et quod quidem factum probari possit. 
postea huiusmodi presbyteri et rectores, 
salutis sue immemores, de facto sacros ordines 


Et 


suscipiunt et se gerunt quasi rectores et 


| 
| 


presbyteri, et uxores suas tenent ut 
concubinas et redempciones faciunt pro cis 
ordinariis, et per omnia et per omnes reputan- 
tur rectores et presbyteri qui in 
veritate sunt uxorati. Et post mortem huius- 
modi rectorum et presbyterorum filii eorum 
bastardi se ponunt in hereditatem, ita 
quod nop possunt cici, et cum recti heredes 
per breve hereditatem suam petierint in curia 
regis versus cos dicantes se esse heredes 
mortuorum et replicatum fuerit contra eos 
quod sunt bastardi eo quod matres corum 
numquam in facie ecclesie fuerunt disponsate. 
set quod tente fuerunt per omnia et per omnes 
pro concubinis rectorum et presbyter- 

orum et pro talibus cognite in ecclesia 

et non pro uxoribus, quo casu poterit 
fieri inquisicio in curia regis utrum tales 
cognite extiterint pro concubinis sive pro 
uxoribus, sine preiudicio ecclesie, et unus- 
quisque iudicari debet quod a 
vulgo reputatur et non secundum quod est in 
veritate. 

Per huiusmodi cogniciones ad curiam 
christianitatis missas sepe contingit quod 
bastardi heredantur et concubine presbyterorum 
et rectorum dotes suas recuperant, ut 
contingit de Margareta Styrke, concubina 
Stephani Sybry toto tempore suo rectoris 
ecclesie de Westrasen in comitatu Lincoiniec, 
que dotem suam recuperavit in Banco circa 
annum decimum regis Edwardi 
filii regis Henrici. In casu vero ubi 
inquisicio bastardie mittitur ad curiam 
christianitatie procedendum est . . . 


The close connexion between Stephen Sybry, the village of West 
Rasen, and Thornton has been traced by Professor Woodbine and retold 
by Professor Plucknett: thus it need not be again detailed. The Summa, 
in which it is likewise the sole illustrative case, merely copies the Lincoln's 
Inn manuscript, abridging it in the usual way and with the same charac- 
teristic method exhibited in the excerpts printed above. In the light of 
this, the case supports only the position that Thornton was the author 


is characteristic: the relation between it and its exemplar is the same here as through- 
out both works. No more precise knowledge as to the date of the case on the part of 
the author of the Harvard manuscript can be implied: cf. 51 Harvard Law Review, 
at p. 1047. 





GILBERT DE THORNTON’Ss SUMMA 21 


of the Lincoln’s Inn manuscript, and it must remain a possibility, 
perfectly consonant with the known facts, that it alone is Thornton's 
work and the Summa an abridgement after Thornton's death by another 
hand. But assuming, as perhaps we must, that Thornton wrote the 
Summa that bears his name, that he wrote the Lincoln's Inn manuscript 
as well is the only reasonable explanation for the fact that both include 
the case of Margareta Strike. Some small, additional scraps of proof 
may be adduced to show that the same hand lies back of both. The 
notation “‘hic opino,”’ marginal in the Lincoln’s Inn manuscript, is made 
part of the text of the Summa.™ Further, the author of the Lincoln’s 
Inn manuscript, as we have seen, used the form ‘‘Edwardus secundus” 
for Edward I, and this usage was several times carried over into the 
Summa. This is not in itself of value, but in several instances 
Thornton, writing a supplementary passage not taken from his exemplar, 
used the same form.” 

The question that cannot now be answered with definiteness is why 
Thornton, possessing an adequate summa of Bracton, into the margins 
of which could have been entered whatever notes of altered procedure 
and novel ley he wished, nevertheless proceeded to prepare another. It 
is not impossible, as Selden believed, that this was done at the direction 
of Edward I:*7 “‘Sed abunde satis mihi ex ante allatis probatur regnante 
Edwardo primo opus ipsum conscriptum fuisse; adeoque ex eis esse quae 
jussu Edwardi primi, sicut & Thorntonii Summa, & compendium Britton 
dictum, a jurisconsultis celebrioribus componebantur."’ And finally, it 
may not be merely coincidence that Chief Justice Prisot’s remark in 
1457, as emended by Selden, refers to the year 1287.** 


ly 
In this last section a rapid survey will be attempted of Selden's 
observations on Thornton's Summa. Apparently Selden gave only a 
few days to the writing of his Dissertatio and only part of that time, 
naturally, could have been devoted to a reading of the Summa. In 


*Linc. Inn MS. Hale 135, fol. 97°; Harvard law library MS. 77, fol. 82. 

*Supra, p. 16, insert X and p. 18, insert XII §5. 

"7 Fleta (1647), at p. 547; also p. 461: ‘“‘Jussu autem Regio aut non sine Regis 
auspiciis conscriptum esse hoc Thorntonii opus par est ut credamus ex eo quod in 
annalibus juris nostri habetur Edwardum illum tum leges moresque Regni in scripta 
redigere universos voluisse, tum libros aliquot alios, praeter notissimum illum Britton 
dictum, opera Jurisprudentiorum qui sub ei floruere eam in rem confecisse idque veluti 
suos.”” T. F. T. Plucknett, A Concise History of the Common Law (London, 1940), 
at p. 236. 

%Y. B. 35 Hen. VI, 42, pl. 2, in fine. 
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addition, the copy in his possession was incomplete and badly mutilated. 
That his judgements about it, therefore, were not always correct is 
understandable. Clearly, if his manuscript was similar, as it must have 
been, to the copy of the Summa presently in the Harvard law library, 
his statement that Thornton’s purpose was to elucidate the law of 
Bracton’s time rather than his own, evidences at best only a slight 
acquaintance with the work.*® His remark was, of course, the result of 
not realizing that Thornton was already dead when the tmcipit was 
written,*® and thus that the word “‘tunc”’ in the sentence ‘‘juxta statuta 
et leges tunc usitatas’’ referred to Thornton's time, then already in the 
past, rather than to Bracton’s. Likewise, a more careful examination 
would have led Selden to repudiate his belief that Thornton made no 
reference to the statutes passed in the period between Bracton’s death 
and the date of the compilation of the Summa.“ And similarly, it would 
have saved him from regarding a passage using ‘‘Edwardus secundus”’ 
(usual for Edward I throughout) as a gloss, inserted later.“* There are 
other slips,“* but nevertheless Selden was correct in his general appraisal 
of the work: “‘ Neque Epitomator solum sed etiam subinde est interpres 
egregius Thorntonius et expositor.’"** The Summa reflects the changes 
that had taken place after Bracton’s death, revealing them in its ad- 
ditions and not less clearly, in its omissions. Behind its ‘secundum 
quosdams” the doubts and difficulties that faced a commentator on 


°° Fleta (1647), at pp. 459-60, 545. This necessitates some alterations in the final 
paragraph of 51 Harvard Law Review, at p. 1049. 

“He twice regarded it as contemporary: Fleta (1647), at p. 457 and again at p. 545: 
‘in Gilberti Thorntonii quem ante diximus exemplari veteri de autoris tempore.’ The 
Harvard manuscript’s ‘‘in presencia’ avoids the ambiguous ‘‘tunc.” 

"\Fleta (1647), at p. 460. 

“Tbid., at p. 545; 25 Law Quarterly Review, at p. 47, n. 1; 51 Harvard Law Review, 
at p. 1051(V). Selden quoted a passage from his manuscript which I have compared 
with the Lincoln’s Inn (fol. 11°) and the Harvard (fol. 10°) manuscripts, ‘‘dari [L. Item 
dari] non poterunt aliter [L. alicui; H. alicui; Br. alicui] singulari personae res quae 
sunt spiritualibus annexae, sicut corrodia ex abbathiis [L. abbatiis; H. abbatibus; 
Br. abbatiis] & domibus religiosis percipienda & huiusmodi in quibus nullus vendicare 
sibi [L. sibi vendicare; H. sibi vendicare; Br. vindicare sibi] poterit liberum tene- 
mentum, temporis retroactis. Sed hodie per statutum regis Edwardi secundi fiat breve de 
corrodio subtracto sicut de libero tenemento.’’ The italicized portion is omitted in both 
the Lincoln’s Inn and Harvard manuscripts and, of course, in Bracton. Thus, if Selden’s 
quotation is correct, his copy differed from them in this respect, though both include a 
reference to the statute (Westminster I, ca. 25) a folio or two further on: supra p. 16, 
insert X. Selden goes on to say, “Ita citatur statutum Edwardi secundi, cum mani- 
festum sit Thorntonium, ut ostensum superius est, sub Edwardo primo scripsisse, etiam 
& obiisse. Adeoque ita scribere ille nequibat.”’ 


*“Ego talis animum induxi” is obviously an error: Fleta (1647), at p. 461. 
“Tbid., at p. 463. 
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English law in the late thirteenth century are clearly visible: nor are 
these concerned merely with minutiae. Like Fleta and Britton, the 
Summa seems to be the work of a man more familiar with and at home 
in the years immediately prior to De donis.“ Thornton was created 
chief justice in 1290, but fourteen years before he already was engaged 
in judicial work and doubtless the period prior to 1285 saw his ap- 
prenticeship and by far the greater part of his professional life.“ Thus 
his Summa bridges to some extent the narrow gap between the De 
Legibus and the earliest Year Books, presenting with detailed clarity 
the alterations of the first great statute of Westminster and the effects 
of its provisions upon the rules of the common law. Of necessity, this 
study has been concerned with termini a quo and ad quem, corre- 
spondences and differences, but enough has been printed to indicate that 
the Summa is neither uninteresting nor unimportant. A presentation 
and discussion of its treatment of some post-Bractonian difficulties it is 
hoped will follow shortly. 


S. E. THORNE 
Yale Law School. 


“For example, note his fumbling efforts to accommodate the new concept of an 
estate in fee tail to the existing corpus of real property law: Harvard law library MS. 
77, fol. 13-14; cf. Plucknett, A Concise History of the Common Law, at pp. 492-8. 

“G. O. Sayles, 1 Select Cases in the Court of King’s Bench (London, Selden Society, 
1936), at p. vii. 
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WAR CRIMINALS AND THE LAW OF THE UNITED NATIONS 


W*s ought to be considered the most dangerous, and in its encom- 

passing effects, the most destructive of all social evils. Hence, to 
avoid as far as humanly possible the recurrence of international conflicts 
by facilitating the evolution of new concepts conducive to peace, is the 
most important task of the social sciences and particularly of international 
law. 

It would be illusory to believe that any one of the many social tech- 
niques at man’s disposal can give an absolute guarantee of peace. Caw, 
of course, constitutes no exception to this rule. In fact, none of the various 
social orders have been successful for any considerable length of time in . 
preventing war. The admission of this fact is the more painful since it 
is in sharp contrast with the individual’s predominant longing for peace. 
Whenever schemes for the organization of peace have been promoted, 
doubts with regard to their effectiveness were among the main objections 
to such schemes. It is not surprising, therefore, to read that counsel for 
the defence of the accused German war leaders again took up the old 
theme by asserting that the main purpose of the Nuremberg trial, namely 
to deter future would-be aggressors from the resort to an illegal war, will 
not be achieved by this trial since “any one who is certain of victory will 
decide to wage war.”* 

It is, of course, possible to question the effectiveness of the legal policy 
inaugurated by the war crimes trials of the victorious powers. But if an 
analogy with national legal orders is permissible at all it is well to recall 
that even the most severe of all legal sanctions under municipal law, 
namely capital punishment, has not prevented completely the commission 
of acts conditioning this penalty since it is known that a marginal number 
of persons will not be deterred by the prospect of possible sanctions. As 
can readily be seen, even the death penalty will not prevent in all cases the 
commission of those delicts to which this capital sanction is attached. How- 
ever, to draw from this fact the conclusion that murder, for example, should 
not be punished by death since this sanction does not always prevent the 
commission of the delict would be untenable. Hence, all that a coercive 
social order, such as law, can do is to serve notice that certain acts are 
socially undesirable and therefore “forbidden.” Translated into legal 
terms this means that “punishment” in the sense of deprivation of life, 
liberty, or property will be the consequence following the establishment of 
the fact that a socially undesirable act has been committed. If one may 
judge from past experience, law as yet has not been surpassed in effective- 


1Dr. O. Stahmer, quoted in New York Times, July 5, 1946, p. 4. 
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ness by other social orders endeavouring to achieve the same goal with 
appeals to morals or religion. Law, municipal as well as international, 
has been successful as a social technique notwithstanding the deplorable 
exceptions to this rule. The decisive problem therefore in the cases of 
high-ranking Axis nationals accused of war crimes is not whether their 
punishment will have the potential effect of an absolute guarantee for 
peace, since such a guarantee cannot be given. Rather is it important to 
determine whether the war crimes trials are apt to create new rules of 
international law, rules which, in analogy with the norms of national law, 
should serve notice that certain internationally illegal acts will, henceforth, 
be the condition for individual sanctions. 

While designs for the organization of permanent peace are the in- 
tellectual by-products of many a war readily discarded as utopias when- 
ever peace seems to be secured, it is generally believed that the establish- 
ment of the United Nations constitutes a substantial guarantee for the 
maintenance of peace and security. Closely connected with the United 
Nations and, as is asserted, serving the same purpose, are the trials of 
top-ranking Axis officials charged with the commission of war crimes. 
It has been stated authoritatively that through these trials the United 
Nations “should be able to establish that a process of retribution by law 
awaits those who in the future similarly attack civilization.”* And it is 
important to note that this retribution is promised to be meted out in 
the future, not only to nationals of today’s defeated powers but to those 
of any other nation including the victorious powers. It is in this con- 
nexion that Justice Jackson’s opening address delivered before the inter- 
national military tribunal on November 21, 1945, emphasized that “the 
ultimate step in avoiding periodic wars . .. is to make statesmen responsible 
to law.”* Similar ideas were reiterated by other members of the prosecu- 





2R. H. Jackson, “Report of Robert H. Jackson to the President,” in Trial of 
War Criminals (Department of State, publication 2420, Washington, 1945), at p. 5. 

8“This tribunal, while it is novel and experimental, is not the product of abstract 
speculations nor is it created to vindicate legalistic theories. This inquest represents 
the practical effort of four of the most mighty nations, with the support of fourteen 
more, to utilize international law to meet the greatest menace of our times—aggres- 
sive war.... I am too well aware of the weakness of juridical action alone to con- 
tend that in itself your decision under the charter can prevent future wars. Judicial 
action always comes after the event. Wars are started only on the theory and in 
the confidence that they can be won. Personal punishment, to be suffered only in 
the event the war is lost, will probably not be a sufficient deterrent to prevent a war 
where the war-makers feel the chances of defeat to be negligible. But the ultimate 
step in avoiding periodic wars, which are inevitable in a system of international law- 
lessness, is to make statesmen responsible to law. And let me make clear that, while 
this law is first applied against German aggressors, the law includes, and if it is to 
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tion, Sir Hartley Shawcross, chief prosecutor for the United Kingdom, 
for example, declared that the International Military Tribunal “acting 
with complete and judicial objectivity, will provide a contemporary touch- 
stone, an authoritative, impartial record to which future historians may 
turn for the truth, and future politicians for warning, so that all genera- 
tions shall know not only what our generation suffered but also that our 
suffering was the result of crimes against the law of peoples which the 
peoples of the world enforced, and will continue in the future to uphold 
by international cooperation, not based merely on military alliances but 
firmly grounded in the rule of law.” And in order to leave no doubt that 
the Nuremberg trials purport not only to quench the victors’ thirst for 
retribution but to serve the far more important aim of prevention, Sir 
Hartley emphasized that “it is a salutory principle of law that politicians 
who embark upon a war of aggression should not be able to seek immunity 
behind the intangible personality of the State,” but that “persons who 
plunge their own and other countries into aggressive war do so with a 
halter around their necks.”* 

These and similarly assuring declarations expressing, as it appears, the 
common man’s notion of law and justice, have more than propagandistic 
value; they clearly indicate the belief of the prosecuting governments that 
the trials of major Axis war criminals will create a legal precedent apt to 
change radically certain fundamental rules of positive international law. 


It may be of interest, therefore, to analyse not only some legal aspects of 
the Nuremberg trial, which as far as basic principles and purposes are 
concerned has established the pattern for the proceedings at Tokyo,’ but 
to disclose the connexion, if any, between the legal policy inaugurated at 
Nuremberg and followed at Tokyo on the one hand and the legal principles 
incorporated into the relevant chapters of the United Nations charter on 
the other. 





serve a useful purpose it must condemn, aggression by any other nation, including 
those which now sit here in judgment.... This trial is part of the great effort to 
make the peace more secure. One step in this direction is the United Nations Or- 
ganization, which may take joint political action to prevent war if possible, and 
joint military action to insure that any nation which starts a war will lose it. This 
charter and this trial... constitute another step in the same direction—juridical action 
of a kind to insure that those who start a war will pay for it personally.” R. H. 
Jackson, “International Military Tribunal, Opening Address for the United States 
of America,” in 13 Department of State Bulletin (November 25, 1945), at p. 860. 

4Sir Hartley Shawcross, in New York Times, December 5, 1945, p. 2. 

8For the charter of the international military tribunal for the far east see 14 
Department of State Bulletin (March 10, 1946), at pp. 361-4; for the text of the in- 
dictment see ibid., May 19, 1946, at pp. 846-8. See also Trial of Japanese War Crim- 
inals, Documents (Department of State Publication 2613, Far Eastern series 12, 
Washington, 1946). 


3 





30 Tue University oF Toronto Law JOURNAL 


The legal basis of the Nuremberg trial is the agreement for the estab- 
lishment of an international military tribunal concluded on August 8, 1945, 
between the governments of the United Kingdom, the United States, the 
Soviet Union, and the provisional government of the French Republic.® 
Attached to this agreement for the “prosecution and punishment of the 
major war criminals of the European Axis” is the charter of the inter- 
national military tribunal composed of thirty articles and substantiated by 
a detailed indictment and three appendices, itemizing the charges made 
against the defendants. , 

The official term “International Military Tribunal” given to the 
Nuremberg tribunal should be interpreted in a restrictive sense, at least 
with respect to the accused. It refers rather to an inter-allied than to a 
truly international court. It is noteworthy that in spite of Article 5 of 
the London agreement,’ which invites all governments of the United Na- 
tions to join the four great powers in the prosecution of major European 
Axis war criminals, only fourteen nations, to wit Belgium, the Nether- 
lands, Denmark, Norway, Czechoslovakia, Luxembourg, Poland, Greece, 
Yugoslavia, Ethiopia, Australia, Haiti, Honduras, and Panama had ad- 
hered to the original agreement at the time the case against the German 
defendants was opened at Nuremberg.* Under these circumstances it is 
rather doubtful whether it is correct to assert that the tribunal has been 
created by the United Nations, and that it acts on their behalf. It is even 
more difficult to recognize the Nuremberg court as a truly international 
tribunal since neither neutral countries nor enemy nations consented to 
its establishment.’ It is especially important to note that the last German 
government never assented to the trials of German nationals. Even the 
most strenuous interpretation of the “Act of Military Surrender” signed 
at Rheims on May 7, 1945, cannot be construed as an agreement on the 
part of the German government to the establishment of the international 


®Trial of War Criminals, “Agreement for the Establishment of an International 
Military Tribunal,” at pp. 13-15. 

TI bid., at p. 14. 

8According to information received by the British foreign office and published 
in the Department of State Bulletin on June 2, 1946, “India and Uruguay have acceded 
to the agreement for the prosecution and punishment of the major war criminals 
of the European Axis” (14 Department of State Bulletin, at p. 954). The final report 
to the president from Supreme Court Justice Robert H. Jackson (“Prosecution of 
Major Nazi War Criminals,” in 15 Department of State Bulletin, at p. 774), cites the 
adherence of nineteen nations-to the London agreement. 

®°C. C. Hyde, “Punishment of War Criminals,” in Proceedings of the American 
Society of International Law (Washington, D.C., 1943), at p. 43. 
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military tribunal.’® Superseding, as it does, the instrument of partial sur- 
render signed on May 4, 1945" the first general “Act of Military Sur- 
render,” it is necessary to note in this connexion, was signed by Colonel 
General Alfred Jodl “On behalf of the German High Command,” and not 
on the behalf of the German government ; the same is true with regard to 
the ranking allied officers who signed, respectively, on behalf of the supreme 
commander, allied expeditionary force, and on behalf of the Soviet high 
command. The “Act of Military Surrender” conforms in this respect with 
the accepted rules of international law for the conclusion of a general 
armistice.’* The second instrument of general surrender, again, must be 
considered as an agreement of a purely military character concluded be- 
tween the German high command on the one hand, and the supreme com- 
mander, allied expeditionary force, and the supreme high command of 
the red army on the other.’* Article 4 of this document signed at Berlin 
on May 8, 1945, stipulates expressly that “This act of military surrender 
[italics not in original] is without prejudice to, and will be superseded by, 
any general instrument of surrender imposed by, or on behalf of the United 
Nations and applicable to Germany and the German armed forces as a 
whole.”’* The indicated implementation of the German armistice terms 
took place at Berlin on June 5, 1945, in the form of a unilateral declaration 
signed only by the United States, France, Great Britain, and the Soviet 
Union since, according to the wording of the very same declaration there 
existed “no central Government or authority in Germany capable of 
accepting responsibility for the maintenance of order, the administration 
of the country and compliance with the requirements of the victorious 
Powers.”"* While Article 11 of the declaration, proclaimed on June 5, 
1945, provides for the apprehension and surrender by the “German 
authorities and people” of the “principal Nazi leaders” suspected of the 


10The Axis in Defeat: A Collection of Documents on American Policy toward 
Germany and Japan (Department of State, publication 2423, Washington, 1945), 
“Surrender of Germany, Act of Military Surrender (May 7, 1945),” at pp. 23-4. 

11[bid., “Instrument of Surrender of all German Armed Forces in Holland, in 
Northwest Germany Including all Islands, and in Denmark,” at pp. 22-3. 

121. Oppenheim, 2 International Law (6 ed., London, 1937), §235, at p. 437. 

18The Axis in Defeat, “Act of Military Surrender (May 8, 1945),” at pp. 24-5; 
see also United States—Germany—Great Britain—Soviet Union, “Unconditional 
Surrender of German Forces at Berlin,” in 39 American Journal of International 
Law Supplement (January, 1946), at pp. 170-1. 

14] bid., at p. 24. 

15United States—France—Great Britain—Soviet Union, “Declaration Regarding 
the Defeat of Germany and the Assumption of Supreme Authority with Respect to 
Germany and Supplementary Statements,” in 39 American Journal of International 
Law (July, 1945), at pp. 171-8. See also The Axis in Defeat, at p. 62. 
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commission of war crimes, it should be emphasized that this document, 
issued by military representatives of the four allied powers, cannot be 
binding on a German government which could not have consented to, or 
signed this declaration, since a German government, admittedly, did not 
exist at that time. 

Although no doubt exists that the London agreement and the charter 
of the international military tribunal annexed to it constitute legally valid 
obligations of particular international law with regard to its signatories, 
i.e., the four allied powers, the assertion made by the Nuremberg prosecu- 
tion that Germany, or German nationals, can be legally bound by the 
creation of new norms under this agreement’* must be considered as 
erroneous. To emphasize this point of view is of greatest importance since 
it is the scrupulous observation of the fundamental principle of interna- 
tional law, prohibiting the unauthorized interference by force of one na- 
tional legal order in the jurisdictional sphere of validity of another national 
legal order which alone permits and guarantees the peaceful co-existence 
of independent states on the basis of international law."’ 

In spite of the foregoing it is possible to justify legally the establish- 
ment of the international military tribunal if one accepts the interpretation 
recently given by a leading authority in the field of international law con- 
cerning the legal status of Germany as created by the declaration made at 
Berlin on June 5, 1945."* This interpretation is based on the actual word- 
ing of the Berlin declaration according to which the whole legislative and 
executive power previously exercised by the legitimate German govern- 
ment of Grand Admiral Doenitz has been taken over, without any re- 
striction, by the governments of the occupant states, i.e., the United States 
of America, the Union of Soviet Socialist Republics, the United Kingdom, 
and the provisional government of the French republic.’"* Germany as 


16Tnternational Military Tribunal, at p. 854. 

17C. C. Hyde, 1 International Law (Boston, 1945), §2B. Modification of the 
Law. “Difficulties are encountered when attempt is made to change the law in the 
face of substantial opposition. It is improbable that, for example, the United States 
would admit that a large and preponderant group of States could through its col- 
lective will amend the law’and thereby broaden the obligations or curtail the rights 
of States belonging to another less powerful group without their acquiescence. In 
a word, changes wrought in the law of nations must receive the approval of the 
several States affected thereby, that is, of substantially the full international com- 
munity.” See also Oppenheim, 1 Jnternational Law, (6 ed.), at pp. 15-19, and especially 
at p. 18: “...The body of the rules of this law can be altered by common consent 
only, not by a unilateral declaration on the part of one State.” 

18H. Kelsen, “The Legal Status of Germany According to the Declaration of 
Berlin,” in 39 American Journal of International Law (1945), at pp. 518-26. 

1*Tbid., at p. 518. 
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an independent state does not exist any longer. It has been replaced by 
the joint sovereignty of the occupant powers which have established a 
condominium over the German territory and the German population. This 
condominium is exercised by the control council at Berlin, composed of 
the commanders in chief of the four powers. No doubt, therefore, exists 
that the whole legislative, judicial, and executive rights formerly possessed 
by the German government are vested in the control council. This means 
that the four powers represented on the control council and the original 
signatories of the London agreement establishing the international military 
tribunal at Nuremberg are the same. Hence it is possible to interpret the 
inter-allied agreement concluded at London on August 8, 1945, not only 
as a treaty among certain members of the United Nations but also as a 
legislative act of the control council obviating, of course, the assent of 
Germany to the creation of the international military tribunal. However, 
in order to support this interpretation it would have been necessary for 
the four powers to proclaim that ihey established the international military 
tribunal in their capacity as the supreme sovereign over the German terri- 
tory and the German population. No statement of this kind has been made 
before or during the Nuremberg trial, and it is questionable whether such 
a declaration can be made at present.”° 

It is important to note that the criticism levelled against the method by 
which the international military tribunal was created is rejected by certain 
jurists, especially in the United States. These writers, even long before 
the anticipated trials of war criminals had commenced, asserted that “the 
United Nations, as victorious belligerents, could simply declare Hitler, 
Tojo (or Hirohito), Mussolini and other heads of State as well as their 
chief henchmen to be guilty of various crimes, without subjecting them to 
trial... [since] in the final analysis, a decent respect for the opinion of 
mankind and the judgment of history is, in effect, a victorious belligerent’s 
main limitation on its treatment of the surrendered at the close of a war; 
and this is self-imposed.”** The fact that the United Nations declared 
their willingness to accord Axis criminals a trial before a court, therefore 
proves—it is stated by these writers—that the victors of this war are not 
applying purely political methods similar to those leading to the exile of 
Napoleon Bonaparte, but that they are vindicating “the rule of law.” While 
such a method could have been as effective as the rule of law practised 
under the Nazi government, the international jurist will encounter be- 
wildering difficulties when trying to follow this reasoning which has found 
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an interesting echo in the statement of Colonel General Alfred Jodl who, 
when cross-examined at Nuremberg by the British prosecutor (Mr. G. C. 
Roberts), flatly declared that the United Nations instead of the Axis 
powers would have been charged with the commission of war crimes if 
Germany had won the war. The only difference would have been that 
“then we would have heard of other atrocities in a similar trial.”?* Ob- 
viously the trial of delinquents before a court does not, in itself, indicate 
that “the rule of law” has been vindicated. At the same time one should 
not be blinded to the fact that the enactment of radical legal innovations 
by the victors against the vanquished alone, even if carried out in perfect 
accord with the rules of positive international law—i.e., by means of an 
international treaty—is wrought with future dangers and unlikely to find 
subsequent approval by the family of nations. 

While it is true that only German nationals have, as yet, been tried 
before the international military tribunal the latter, nevertheless, has been 
created not only “for the trial and punishment” of Germans but for all other 
alleged major war criminals of the European Axis countries. Considera- 
tions of a political nature render subsequent trials of Italians, Rumanians, 
Bulgarians, Hungarians, and nationals of Finland highly improbable. It 
is, however, of legal interest to note that the respective armistice agree- 
ments with these countries, contrary to the German surrender documents, 
contain special provisions for the treatment of their nationals charged, or 
to be charged, with the commission of war crimes. The treaty entitled 
“Additional Conditions of Armistice with Italy”** signed on September 
29, 1943 between General Eisenhower “acting on behalf of the Govern- 
ments of the United States and Great Britain, and in the interests of the 
United Nations’** and Marshal Badoglio, head of the Italian government, 
for example, stipulates in Article 29 that “Benito Mussolini, his chief 
Fascist associates, and all persons suspected of having committed war 
crimes or analogous offences ... who now or in the future are on territory 
controlled by the Allied Military Command or by the Italian Government, 
will forthwith be apprehended and surrendered into the hands of the 
United Nations. Any instructions given by the United Nations to this 
purpose will be complied with.”** Although the express assent of the Italian 
government to the trial of Italian nationals by the international military 
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tribunal and to the enactment of new crimes by the latter is not specifically 
given it is perhaps possible to assert that such assent is implied in the 
armistice treaty. 

If Italian nationals are ever to be tried before the conclusion of a peace 
treaty by any other than Italian courts, difficulties may arise not as to 
whether the armistice provides for the trial and possible punishment of the 
accused but with regard to the question as to who is legally entitled to 
order their extradition to the international military tribunal or to any na- 
tional court of the victorious powers. While Article 29 of the treaty signed 
on September 29, 1943 compels the Italian government to comply with 
any instructions given by the “United Nations” doubts have been ex- 
pressed whether action “in the interests of all the United Nations”®® as 
stated in the original Armistice treaty, can be taken by agreement of only 
the governments of the United Kingdom and the United States of America 
by whose authority General Eisenhower signed the first armistice of 
September 3, 1943, or whether any member of the allies at war with Italy 
can individually demand the extradition of Italian nationals from the 
Italian government in accordance with the terms of the second armistice 
signed at Malta on September 29, 1943, in which “the United States, 
United Kingdom and Soviet Governments, acting on behalf of the United 
Nations”** presented to the Italian government certain “Additional 
Armistice Terms,” including Article 29 dealing with the surrender of 
alleged war criminals “into the hands of the United Nations.”** This legal 
question, obviously, may gain great political actuality in case of possible 
disagreement among the interested powers with regard to the implementa- 
tion or execution of Article 29 of the “Additional Conditions of Armistice 
with Italy.” To be sure, the original wording of the armistice signed on 
September 3, 1943 according to which General Eisenhower acted also “in 
the interest of the United Nations” is legally meaningless. This, however, 
is not the case in the declaration of’ September 29, 1943, where General 
Eisenhower was “duly authorized” to sign for “the United States, United 
Kingdom and Soviet Governments, acting on behalf of the United Na- 
tions....” It would appear that the provisions of Article 29 of this de- 
claration can be invoked only by unanimous action of the governments, 
signatories of the “Second Armistice” with Italy. While a final draft for 
a peace treaty with Italy has not been agreed upon by the allies at war 
with Italy at the time this article is written, it is interesting to note that 
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the joint Anglo-Franco-American draft submitted in April, 1946 for con- 
sideration of the four power conference follows closely the above-men- 
tioned interpretation.*® According to this draft, demands for the sur- 
render of war criminals must be made through a special joint, allied com- 
mittee to be composed of representatives of the United States, Great 
Britain, France, and the Union of Soviet Socialist Republics. The official 
attitude of the Soviet government announcing that the proposed creation 
of a joint allied committee is an “unquestionable restriction of Italian 
sovereignty to which the Soviet delegation objects’”*® must be considered 
as being without any legal basis, since the Italian armistice of September 
29, 1943 permits such a restriction of Italian sovereignty. While the lack 
of unanimity in the suggested joint committee could delay, or even prevent, 
the surrender of alleged Italian war criminals and thus serve certain polit- 
ical purposes, the objection made by the Soviet government on account of 
a violation of international law—and the unauthorized interference of the 
allies in the sphere of validity of the Italian legal order by restricting 
Italian sovereignty would constitute such a violation—must be considered 
as legally untenable. 

The armistice signed between the governments of the United States, 
the Soviet Union, and the United Kingdom on the one hand, and the gov- 
ernment of Rumania, provides, in Article 14, that the “Rumanian Govern- 
ment and High Command undertake to collaborate with the Allied 
(Soviet) High Command in the apprehension and trial of persons accused 
of war crimes.” 

Practically the same wording may be found in Article 13 of the 
armistice with Finland,** Article 6 of the armistice with Bulgaria,®* and 
Article 14 of the armistice with Hungary.** Unless these provisions should 
be superseded by different stipulations in the peace treaties with the above- 
mentioned Axis countries, it would seem possible to interpret the respective 
armistice terms as constituting the consent of the governments of the 
European Axis satellites to the trial of their nationals for the commission 
of war crimes before the international military tribunal, or before national 
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courts of the victorious countries, signatories to the various armistice 
treaties. However, this interpretation presumes the understanding that 
the term “war crimes” is defined in its wider meaning as given to it by 
the Moscow declaration of November 1, 1943 and by subsequent state- 
ments of the allies. If, on the other hand, the term “war crimes’ as used 
in the various armistice treaties is defined as referring only to violations of 
existing international law the trial of Axis nationals in foreign courts for 
new crimes would require the specific consent of their respective govern- 
ments. 

Apart from these general considerations it is exceedingly interesting to 
examine some specific features appertaining to the trials of the alleged 
major war criminals. It is, for instance, commonly believed that the 
Nuremberg defendants were prisoners of war over whom, in accordance 
with the rules of international law, the allies had jurisdiction for con- 
ventional war crimes committed before capture. Indeed, if the accused 
could have been classed as prisoners of war, their trial for violations of the 
generally accepted rules of warfare could have been justified, at least in 
principle.** It is extremely doubtful, however, whether the Nuremberg 
defendants were prisoners of war at the time of their capture. The defini- 
tion given in Article 1, section 2 of the Geneva convention of July 27, 1929 
concerning the treatment of prisoners of war captured in sea and air war- 
fare expressly defines prisoners of war as... “persons belonging to the 
armed forces of belligerents who are captured by the enemy in the course 
of operations of maritime or aerial war... .”** If, by analogy, this definition 
is extended to warfare on land it would seem difficult to apply it to most 
of the Nuremberg defendants who can hardly be considered as having been 
captured during battle, and of whom nearly all were arrested by allied 
occupation forces after the acceptance of the two general surrender docu- 
ments by the German high command. If, however, the Nuremberg de- 
fendants lack the international status granted to prisoners of war, the 
allies would have been bound by Article 43 of the Hague regulations 
according to which the occupant “shall take all the measures in his power 
to restore and ensure, as far as possible, public order and safety, while 
respecting unless absolutely prevented, the laws in force in the country.”*’ 
Even if an armistice treaty similar to those concluded with Italy and the 
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other European Axis countries would have been signed by Germany the 
jurisdiction over the Nuremberg defendants could not have been exercised 
on the basis of the rules of international law concerning prisoners of war 
in the strict meaning of this term since the accused in accordance with 
Kelsen’s analysis of this subject-matter would have been in the same legal 
position as persons “extradited in conformity with a treaty of extradition 
in time of peace,” since “from a legal point of view, there is no essential 
difference between such an armistice agreement and a peace treaty embody- 
ing the same terms.’** Obviously, the same interpretation applies with 
regard to the legal status of all those Japanese war leaders accused as 
major war criminals, and arrested after the conclusion of the armistice 
with Japan. They are not prisoners of war in the strict sense of the 
term. On the other hand, it appears that the objections to the jurisdiction 
of the international military tribunal for the far east made by the defence*® 
on the ground that the Japanese government did not consent to the trial 
of the accused are without legal basis. Contrary to its European counter- 
part the international military tribunal for the far east has been established 
in conformity with the rules of international law. Its existence is based on 
the Potsdam declaration of July 26, 1945, defining the terms for Japanese 
surrender and stipulating in Article 10 that “stern justice shall be meted 
out to all war criminals . ..,”*° as well as on the acceptance of the Potsdam 
declaration in the armistice treaty with Japan signed on September 2, 
1945 at Tokyo Bay.*' While the wording of Article 10 of the Potsdam 
declaration permits various, quite different interpretations, and does not 
refer specifically to the creation of an international military tribunal, it is 
quite possible to consider as legally valid the action taken to this effect by 
General MacArthur in his capacity as supreme commander of the allied 
powers by declaring, as has been done, that such action is designed “to 
implement the Term of Surrender which requires the meting out of stern 
justice to war criminals....”*? The effectuation of the “Terms of Sur- 
render” was carried out by means of a “Special Proclamation” given at 
Tokyo on January 19, 1946, in which General MacArthur ordered the 
creation of an international military tribunal for the far east, and approved 
of its charter which is attached to this proclamation.** While neither the 
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German nor the Japanese war leaders can be considered to be prisoners 
of war in the strict sense of the term it is pertinent to recognize their 
fundamentally different legal status as defendants before the respective 
international military tribunals, since it is possible to show the consent of 
the Japanese government to the trial of Japanese nationals accused of the 
commission of war crimes. 

The delicts for which the Nuremberg and Tokyo defendants were 
charged with individual criminal responsibility are grouped under: (i) 
crimes against peace; (ii) war crimes (conventional war crimes in Article 
5 of section 6 of the charter of the international military tribunal for the 
far east) ; (iii) crimes against humanity; and participation in “a common 
plan or conspiracy” to commit any one of the crimes mentioned under 
groups one to three. 

The charter of the international military tribunal stipulates as “Crimes 
against Peace” the “planning, preparation, initiation or waging of a war 
of aggression, or a war in violation of international treaties, agreements, 
or assurances, or participation in a common plan or conspiracy for the 
accomplishment of any of the foregoing” (Article 6a). The charter of the 
international military tribunal for the far east (Article 5, section a) follows 
this wording nearly literally except that it distinguishes between “declared 
or undeclared war of aggression” ; in addition, it adds to the explanation 
as to what constitutes crimes against peace the delict of a “war in violation 
of international law” which, in itself, would suffice for the elaboration on 
the meaning expressed by the term, Crimes against Peace. 

Leading authorities on international law agree that the law of nations 
forbids the waging of illegal war. Even if the bellum justum theory as 
such is not accepted as expressive of a substantive rule of general inter- 
national law it is certain that the Briand-Kellogg pact, as well as many so- 
called non-aggression treaties concluded before the outbreak of the war 
constitute a positive re-assertion of this old rule which permits only the 
waging of a “just war.”** Since treaties—and internationally binding 
“agreements or assurances” fall in the same category—produce valid rules 
of international law with regard to their signatories, any war in violation 
of such rules is an illegal war. The insertion of the term “war of aggres- 
sion” into the charters of the European and far eastern international mili- 
tary, tribunals, therefore, seems to be rather superfluous since, as was 
openly admitted by the Nuremberg prosecution, the definition of “aggres- 
sion” is a subject “full of difficulty, and all kinds of troublesome hypothet- 
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ical cases can be conjured up.”** The distinction made between wars of 
aggression and wars in violation of treaties is immaterial and legally con- 
fusing. Every war of aggression is a war in violation of general or par- 
ticular international law, or both. It is, of course, solely within the ,uris- 
diction of the international military tribunal and the international military 
tribunal for the far east to decide, on the basis of evidence, the decisive 
question as to whether or not the accused war criminals resorted to illegal 
war, and to impose the penalties provided for this delict.“6 Nevertheless, 
it is true that the right to render this vital decision was given to tribunals 
which were imposed by the victorious powers upon the vanquished. As 
long as no permanent international agency exists empowered to decide, in 
an objective way, the preliminary question of whether the resort to a war 
must be considered as “unjust”—i.e., in violation of international law— 
or whether the resort to a war must be considered as “just”—i.e., as an 
international sanction meted out against the injuring state by the injured 
state, or by any number of injured states on behalf of the community of 
nations—the preventive effect of the bellum justum theory as well as of 
the Nuremberg and Tokyo indictments based on it, will remain problem- 
atical even though the consent to the trials of its alleged war criminals was 
given, at least by the Japanese government. 

Interesting among the delicts declared to be “Crimes against Peace”’ is 
the provision according to which the planning or preparation of an illegal 
war constitutes an international delict.7 It would seem that this legal in- 
novation, if it were to be accepted as a precedent for possible prosecutions 
of future war criminals, could render criminally responsible, at any time, 
every individual, everywhere. As a rule it is impossible to know in ad- 
vance whether the planning or preparation of certain acts is to promote 
an illegal war. Nor is it possible to ascertain whether services rendered 
in times of peace in order to strengthen the military and economic war 
potential of a state, and—by doing so—to guarantee national as well as 
international security, will be construed at some later date as contributions 
to the planning and the preparation of an illegal war; or, would anyone 
doubt that the present search for new, and more effective, weapons carried 
on so successfully by scientists, industry, and top-ranking officers of the 
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victorious armies and navies under the leadership of the three most power- 
ful of all peace-loving nations is being intensified for any but security 
reasons ? 

Criticism may also be expressed with regard to this part of the indict- 
ments which charges the defendants with a “Common Plan or Conspiracy”’ 
to commit crimes against peace, war crimes, and crimes against humanity. 
Especially, as far as the German defendants are concerned, this new inter- 
national delict is declared to have been committed by having founded the 
Nazi party as the “Central core of the common plan or conspiracy,” and 
by having “incited others to join in the common plan or conspiracy... .”’** 
To be sure, such a crime is non-existent in general international law. Even 
if it had been created in a legally valid manner by the London agreement, 
its future value, apart from historical interest, would have to be considered 
as negligible. Conditioned, as it is, by the commission of other, and to a 
great extent newly created delicts, such as crimes against humanity, or 
the planning or preparation of an illegal war, its usefulness as a precedent 
is highly questionable. As an act of retribution it is a dangerous political 
weapon. 

Most objectionable, however, and hardly suitable for growth into an 
internationally acceptable legal precedent is the attempt made at Nuremberg 
to charge corporate entities such as the Reich cabinet, the leadership corps 
of the Nazi party, the “S.S.” and the “S.A.”, the gestapo, or the general 
staff and the high command of the German armed forces with the com- 
mission of all those crimes brought against the defendants individually. 
If the overall purpose of the war crimes trials is to establish individual 
criminal responsibility for violations of international law the legal policy 
pursued at Nuremberg with regard to the creation of the collective respon- 
sibility of groups or organizations as such, hardly seems to be consistent. 

It is, of course, quite possible to secure, by means of an international 
treaty, the legal basis prerequisite to the indictment of individuals for 
violations of international law committed as acts of the government, or ex- 
ecuted upon the orders of the government, or performed with the govern- 
ments’s authorization. For these “acts of State’*® personal criminal 
responsibility can be enacted; but it appears legally hazardous, if not un- 
tenable, to maintain, as does the charter of the international military 
tribunal, that the conviction of any single member of an organization may 
not only entail the declaration of the criminality of this organization,” but 
that any other member therein may then be tried, and possibly convicted 
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“before national, military, or occupation courts” of the Allies simply for 
having been a member of this “criminal” organization.** Since the crim- 
inal nature of the organization in question, once established by the inter- 
national military tribunal, cannot be challenged subsequently,®* large popu- 
lation sections of the European Axis countries, and especially of Germany, 
could be convicted for criminal offences by simply proving that they were 
members of an organization found criminal by the international military 
tribunal. It is extremely doubtful whether this legal experiment which 
constitutes a radical departure from existing principles of law can be used 
for the establishment of a legal precedent. 

No juristic persons have been enumerated specifically in the fifty-five 
count indictment proclaiming the names of the twenty-eight accused held 
responsible for “all acts performed by themselves or by any person in 
execution of this plan ...to secure domination of the whole world...” and 
presented on April 29, 1946 to the international military tribunal for the 
far east.°* This fact seems to indicate that the prevailing opinion among 
the governments prosecuting the Japanese defendants was averse to such 
a daring construction. This attitude may well be understood when con- 
sidering the rather unpleasant fact that victory in possible future wars can- 
not be guaranteed to each one of the winners of today. Hence the omission 
of indictments against corporate entities may have been prompted by the 
thought that the legal speculation carried out by the Nuremberg prosecu- 
tion with such brilliant and youthful zeal might very well act as a 
boomerang against some of its creators. 

Conspicuous among the new laws proclaimed at Nuremberg and Tokyo 
are “Crimes against Humanity,” as enumerated in Article 6, section c of 
the charter of the international military tribunal, and in Article 5, section c 
of the charter of the international military tribunal for the far east. Some 
of the charges preferred against the defendants in this group, such as mur- 
der, extermination, enslavement or deportation of enemy nationals, ordered 
or committed by the accused during the war, or permitted to be executed 
on their behalf, although non-existing in international law under the term 
“crimes against humanity,” are war crimes established by existing general 
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international law. They will be discussed later. It is very interesting 
however to note at this point that the Tokyo indictment, by drawing the 
consequences from this rather elementary observation declares that the 
charges laid under Article 5, section c are covered altogether by Article 5, 
section b, which, under the heading Conventional War Crimes mentions 
only “violations of the laws or customs of war.’’®* 

Quite daring is the hope, apparently entertained by the prosecuting 
governments, that an internationally binding precedent can be created by 
declaring as criminal, after the end of a war, acts committed by German 
or Japanese nationals on the territory of their own state during as well 
as before this war, even if these acts did not constitute violations of the 
municipal law of the accused. This rather challenging experiment, how- 
ever, has been tried at Nuremberg and Tokyo by rendering a criminal 
offence “inhumane acts committed against any civilian population, before 
or during the war, or persecutions on political, racial or religious grounds 
... Whether or not in violation of the domestic law of the country where 
perpetrated.”** Apart from possible objections with reference to the ex 
post facto provisions found in the municipal criminal law of many nations, 
it should be noted that this conception refutes one of the United Nations’ 
basic principles according to which no state is permitted to intervene in 
matters of another state if those are essentially within the domestic juris- 
diction of the latter. It seems contradictory, if not futile, to have at- 
tempted, at Nuremberg and Tokyo, the creation of a new international rule 
permitting the review of the internal affairs of one state by another, while 
having put on record, just a few months earlier, that this very same rule 
is not acceptable to the United Nations. The leading position taken by 
the United States in this respect is of particular interest since it was re- 
affirmed in the act of Chapultepec by declaring that the “American States 
have been incorporating in their international law ...the condemnation 
of intervention by a state in the internal or external affairs of another.” 
To hold nationals of foreign states, such as Germany and Japan, criminally 
responsible for having obeyed certain of their municipal laws enacted by 
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their legislatures does, indeed, constitute such an intervention in the in- 
ternal affairs of another state. 

When comparing the two opposing conceptions demonstrated by the 
charter of the United Nations on the one hand and the relevant provisions 
in the charters of the international military tribunals on the other it ought 
to be stated, however, that the latter apply, in this respect, the legally cor- 
rect thought ; they create new international delicts for acts which hitherto 
had been regarded as solely or essentially within the domestic jurisdiction 
of national states thus being a good illustration of the fact that the sphere 
of validity of the international legal order is unlimited, and that there 
exists no so-called subject matter within the domestic jurisdiction of a 
state which—by means of an international treaty concluded between two 
or more states—could not be regulated by international law as well.®* 

The German and Japanese defendants were also accused of the com- 
mission of war crimes which, in the absence of any extensive definition, 
may be considered in the restricted sense of the term as violations of the 
customary or conventional rules of warfare. As such, the question offers 
little difficulty. Customary international law as well as the Hague and 
Geneva conventions clearly delimit the scope of offences commonly known 
as war crimes. There exists little doubt that technical progress and the 
invention of new weapons necessitate the creation of new stipulations in 
this category. In the absence of a world government such new rules, in 
order to be valid norms of international law, must be established in strict 
accordance with the procedures prescribed for this specific purpose by the 
international legal order, since punishment of alleged war criminals without 
previous enactment of such new rules in the legally correct form can be 
administered only in violation of international law. It is, of course, always 
possible to express the hope that the new rules created for the purpose of 
the recent trials of war criminals will be applied in the future, if and when 
occasion so demands, and thus will eventually grow into a new rule of 
customary international law. It should be kept in mind, however, that 
international jurists are used to consider as the preliminary condition for 
the development of a “clear and continuous habit” into a custom only those 
actions which, according to existing international law, are “obligatory or 
right.”** Article 38 of the statute of the international court of justice 
expresses the same view when stipulating that the court shall apply “inter- 


58H, Kelsen, General Theory of Law and State (Cambridge, Mass., 1945) at pp. 


364-5. 
5°Oppenheim, 1 International Law (6 ed.), §17, at p. 24. 
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national custom, as evidence of a general practice accepted as law.”** This 
rule, obviously, applies also to the cases of the alleged German and Japanese 
war criminals. Newly enacted war crimes, in order to grow into binding 
rules of general international law, therefore, will require more than the 
signatures of the governments which, by means of armistice treaties, were 
forced to consent to the establishment of the international military tribunal 
and the international military tribunal for the far east. 

Common to all delicts enumerated as “crimes against peace,” “war 
crimes,” and “crimes against humanity” is the fundamental stipulation 
creating individual criminal responsibility for the commission of any one 
of these delicts. Thus, Articles 7 and 8 of the charter of the international 
military tribunal, and Article 6 of the charter of the international military 
tribunal for the far east stipulate expressly that neither the official position 
of a defendant nor the fact that he carried out a command of his superiors 
shall, of itself, be sufficient to free such accused from personal responsibility 
although mitigating circumstances may be conceded in cases involving 
superior orders “if the Tribunal determines that justice so requires.”* 

Delicts committed in obedience to superior orders are usually also acts 
of state. This is particularly true when carried out in the course of war- 
fare. In the absence of specific treaty provisions to the contrary, superior 
orders executed at the same time as acts of state are governed by the rules 
of general -international law relating to this subject matter. If, however, 
the incriminated delicts have not been committed as acts of state they are 
divested of the legal protection accorded to the latter. Then, no rule of 
general international law protects the perpetrator of war crimes in the 
restricted sense of the term from punishment upon capture by the injured 
belligerent, unless “the general principles of law recognized by civilized 
nations”® are considered as valid norms of international law. In the latter 
case the plea respondeat superior cannot be disregarded since it is an 
accepted principle of law incorporated into the municipal codes of nearly 
all nations®* including the United Kingdom and the United States. The 


60“Charter of the United Nations together with the Statute of the International 
Court of Justice,” (in Department of State publication 2363, Conference series 74, 
San Francisco, 1945), at p. 46. 

*1T rial of War Criminals, Article 8, at p. 17; and “Trial of Far Eastern War 
Criminals: Special Proclamation,” Article 6, at p. 362. 

62“Charter of the United Nations,” Statute of the International Court of Justice, 
Article 38, sec. c, at p. 46. 

63See Alfred v. Verdross, Die Vélkerrechtswidrige Kriegshandlung und der 
Strafanspruch der Staaten (Berlin 1920), at p. 57: “Taking into account the higher 
consideration of the efficiency of the army, the penal laws of the Kulturstaaten limit 
the criminal responsibility for acts committed under the order of a superior officer.” 
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United States Basic Field Manual," after enumerating the delicts considered 
to be war crimes, for example, stipulates that “Individuals of the armed 
forces will not be punished for those offenses in case they are committed 
under the orders or sanction of their government or commanders. The 
commanders ordering the commission of such acts, or under whose au- 
thority they are committed by their troops, may be punished by the 
belligerent into whose hands they may fall.” A similar view is expressed 
in the British Manual of Military Law (no. 443) where it is emphasized 
that “the members of the armed forces who commit such violations of the 
recognized rules of warfare as are ordered by their governments or by their 
commander are not war criminals and cannot therefore be punished by the 
enemy. He may punish the officials or commanders responsible for such 
orders if they fall into his hands, but otherwise he may only resort to the 
other means of obtaining redress.” 

It is true that some nations reject the plea of superior command if the 
latter is “illegal and void ab initio,’® or if the command is “universally 
known to everybody, including also the accused, to be without any doubt 
whatever against the law.’”®* But these qualifications can be disregarded 
in nearly all cases. Quite apart from the majority of average soldiers who 
cannot be expected to know the rules of warfare®’ it is also unlikely that 
officers of higher rank, and especially those living under a dictatorial form 
of government, would be in a position to oppose the execution of superior 
orders even if such officers were familiar with the rather intricate rules of 
international law, rules upon which authorities on international law ever 


If, however, the plea of superior orders is accepted in the laws of the country of “the 
accused the captor state must acquit the defendant” (p. 59). It appears that the 
laws and practices of many European states differ widely, ranging from a limitation 
of responsibility to cases of strictly criminal character all the way to the extreme line 
taken in the German military penal code according to which an inferior executing 
a superior command is responsible only if “such an order is universally known to 
everybody, including also the accused, to be without any doubt whatever against the 
law” (quoted from C. Mullins, The Leipsig Trials (London 1921), at pp. 107 ff.). 
Since it is obvious that this happens only in rare and exceptional cases the German 
interpretation amounts, in fact, to an acceptance of the principle of superior orders 
as a valid plea for the defence of the accused. 

*4United States War Department, Basic Field Manual, Rules of Land Warfare 
F.M. 27-10, Article 347. 

®5Kelsen, Peace Through Law, at p. 105. See also the British Military Manual, 
chap. III, ss. 10 and 11 with regard to “lawful” orders. 

Mullins, Leipzig Trials, at p. 131, quoting the decision of the German Reichs- 
gericht in Leipzig, in the case of the Llandovery Castle. 

6tIt is only with regard to military personnel of inferior rank that Justice Jackson 
was willing to accept superior orders as a possible plea for defence. See his “Report 
to the President,” at pp. 3-4. 
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so often cannot agree. The legal fact as to whether or not international 
law has been violated can be established only by a court after: the commission 
of the incriminated act. The assertion that there exist “obviously unlawful 
orders,” therefore is rather problematical. How, for example, is it to be 
known by everyone that a command, even if it seems to be “unlawful” has 
not been given as a measure of legitimate reprisal? How is it possible for 
the great bulk of officers and men to censure the legality of superior orders 
by declaring that they are not dictated by legitimate considerations of “war 
necessity”? In the case of the hospital ship Dover Castle, the supreme 
court at Leipzig was confronted with the plea of respondeat superior. “It 
is a military principle,” so declared the court in its opinion, “that the sub- 
ordinate is bound to obey the orders of his superiors. This duty of 
obedience is of considerable importance from the point of view of the 
criminal law. Its consequence is that, when the execution of a service order 
involves an offence against the criminal law, the superior giving the order 
is alone responsible. This is in accordance with the terms of the German 
Law, par. 47, Art. 1 of the Military Penal Code. It also accords with the 
legal principles of all other civilized states....”°* It is interesting to 
observe that in addition to the defendant’s plea of superior command the 
court accepted in his favour that the accused was of the opinion “that the 
measures taken by the German Admiralty against enemy hospital ships 
were not contrary to international law, but were legitimate reprisals.” 
Even more outspoken with regard to superior orders is the view expressed 
at the meeting of the international law association in Buenos Aires where 
a high ranking British naval officer, speaking, as he said, not only for his 
own countrymen but for “all nationalities” declared that “the seaman who 
obeys the orders of his superior officers although those orders may be per- 
fectly legal under municipal ‘law, may be brought before an International 
Tribunal, charged with doing his duty to his own country in obeying the 
orders of his own superiors, and obeying the orders of his Government, 
orders which may be perfectly illegal under international law . . . It is 
now proposed to surrender national soldiers and sailors who obey the law 
of their own country to a foreign Tribunal on the fiat of an enemy Public 
Prosecutor. . . .”"° When, during the convention of the international law 
association, held at Stockholm in 1924, the same question was brought up 
again, the British delegate stressed his point even more firmly by pleading 


*8“Tudgment in the Case of Commander Karl Neumann,” in 16 American Journal 
of International Law (1922), at p. 706. (Supreme Court at Leipzig. German War 
Trials.) 

897 bid., at p. 707. 

70Sir Graham Bower, in International Law Association, Report of the 31st Con- 
ference Held at Buenos Aires, August 1922 (London, 1923), at pp. 81-2 
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for his “fellow-criminals” all over the world, and by asserting that there 
is “no nation in the world which has not violated the laws of war . . . and 
no army or navy in the world that has not committed war crimes.’ 


The commission of jurists, instituted in 1923, under the auspices of the 
League of Nations, for the revision of the rules of warfare, reaffirmed the 
principle of superior command applying it even in such cases where no 
doubt could exist in the minds of the subordinate organs that the orders 
given by their superiors were unlawful. Part 1, Article 10 of the draft 
dealing with the rules for the control of radio in time of war contains the 
following stipulations: “The perversion of radio distress signals and dis- 
tress messages prescribed by international conventions to other than their 
normal and legitimate purposes constitutes a violation of the laws of war 
and renders the perpetrator personally responsible under international 
law.”** In order to leave no doubt as to who Article 10 considers as 
the “perpetrator personally responsible under international law” for the 
commission of the delict Article 12 of the convention especially provides 
that “Radio operators incur no personal responsibility from the mere fact 
of carrying out the orders which they receive in the performance of their 
duties as operators.”** Moreover, the intentions of the framers of the draft 
are well defined in the official comment to Article 12 stating that: “The 
operator works in his cabin where he executes the orders of those above 
him. Consequently it is right that he should incur no personal responsibility 
merely because he has executed orders which he has received in the dis- 
charge of his duties as radio operator.”"* This draft is of particular interest 
since it disregards the illogical—if not hypocritical—stipulations found in 
certain military manuals, which make mandatory the execution of superior 
orders only if these orders are “lawful.”” Obviously, a radio operator when 
sending radio distress signals will, in nearly all cases, know whether or not 
the ship is in distress. Yet, even if he is aware that his act constitutes a 





71International Law Association, Report of the 33rd Conference (London, 1925), 
at p. 93. 

72Great Britain, Parliamentary Papers, Cmd. 2201, Misc. no. 14 (1924). See 
also 32 American Journal of International Law Supplement (1938), at p. 10, and 
17 American Journal of International Law (1923), at p. 242. It should be noted that 
this convention was drafted by the following authorities as representatives of their 
respective countries : J. B. Moore, president of the commission (U.S.A.) ; Sir C. J. B. 
Hurst (Great Britain); A. de Lapradelle and Basdevant (France); Ricci (Italy) ; 
K. Matsue and M. Matsuda (Japan); A. Struycken and van Eysinga (Netherlands) 
(italics not in original). 

73Great Britain, Parliamentary Papers, Cmd. 2201, Misc. no. 14 (1924), p. 11 
(italics not in original). 

™4Ibid., p. 11. 
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“ruse of war,””® declared a violation of international law by the above- 
mentioned draft convention, he cannot be held responsible for carrying out 
such a superior order even in the case where he should admit to have known 
that the command was unlawful ab initio. 


Although many jurists have either reaffirmed the validity of the maxim 
respondeat superior,"® or have not rejected it without qualifications,” it 
should be noted that there are others who do not accept it as a rule of 
national law, or of international law, or of both. 


A well known American writer, for instance, maintained that “it is 
an axiom, at least of English and American law, that the plea of superior 
order is no defense to an illegal act.”"* With reference to the trials and 
punishments ‘of subordinate German soldiers in French courts during the 
first world war, this writer stated that the laws of war do not justify an- 
other interpretation; and he stressed the point that “this is the view 
adapted by a great majority of French jurists....”"* It is true that some 
French writers hold that “any member of an armed force is personally 
responsible for a criminal violation of the rules of warfare committed by 


To prevent the sending of distress signals as “ruses of war” is the declared 
purpose of Articles 10-12 of the Convention. See 32 American Journal of International 
Law Supplement (1938), at pp. 10-11. 

76G. Manner, “The Legal Nature and Punishment of Criminal Acts of Violence 
Contrary to the Laws of War,” in 37 American Journal of International Law (1943), 
at p. 418: “. . . municipal regulations in fact recognize the principle of superior orders 
as a good defense to a criminal charge based on a violation of the law of war.” See 
good.” 

™7See, for instance: C. C. Hyde, “Punishment of War Criminals,” in Proceedings, 
American Society of International Law (1943), at p. 42: “There should be agreement 
as to whether or not the plea of superior command, or the plea of retaliation should 
operate as a safeguard or defence against possible conviction for acts considered as 
also E. J. Cohn, “The Problem of War Crimes Today,” in 26 Grotius Society (1941), 
at p. 144: “In international law the defence of superior orders would appear to hold 
violations of the laws of war.” See also H. C. A. Bartlett, “Liability for Official War 
Crimes,” in 35 Law Quarterly Review (1919), at p. 189. “Another general rule is that 
as it is the duty of a soldier to obey the lawful orders of his military superior it follows 
that a soldier acting under such orders cannot be held personally liable for his acts, 
but may set up his superior’s command in justification thereof. But here, too, it will 
be noticed that the general rule applies only to lawful orders, therefore a soldier who 
executes an illegal order remains personally liable for his act.” 

78]. W. Garner, International Law and the World War (London 1920), at p. 35. 
In support of his statement Garner cites Marshall's decision in Little v. Barreme, 
2 Cranch 170, at p. 179, and Mitchell v. Harmony, 13 How. 115. See also J. W. 
Garner, “Punishment of Offenders against the Laws and Customs of War,” in 14 
American Journal of International Law (1920), at pp. 83 ff. 

79] bid., p. 87 and see the authorities cited there. 





50 Tue UNIversity oF Toronto Law JouRNAL 


him wilfully and knowingly even though in execution of a command.’ 
A recent writer, after a careful survey of the existing literature, comes 
to the conclusion that “Anglo-Saxon doctrine and practice do not favor 
the justification or excuse of war crimes on the plea of superior com- 
mand.”** He cites in support of his findings not only the opinion expressed 
by the judge advocate during the trial of Henry Wirz** (the commander 
of the camp of prisoners of war at Ariderville, Georgia, who was executed 
in 1865 in spite of his plea of superior orders), but also Article 3 of the 
Washington treaty of 1922, according to which “the defence of superior 
orders by a submarine commander engaged in illegal submarine warfare 
was expressly excluded.”** He finally emphasizes the fact that this pro- 
vision has become “part of British criminal law” by the treaty of Washing- 
ton act of 1922. Although a similar view with respect to the treaty of 
Washington is expressed by Viscount Cave,** it should be noted that, 
even if this treaty had been ratified by the United States, the British 
Empire, France, Italy, and Japan, it would not have had binding effect on 
Germany, which, for obvious reasons, never signed this document.*® 
Professor Oppenheim, in Article 253 of his original treatise on /nter- 
national Law, defended the validity of the plea of superior orders,*’ and 


®°For quotations see Manner, “The Legal Nature and Punishment of Criminal 
Acts of Violence,” p. 418, n. 50. See also A. Meringhac, “De la sanction des infractions 
au Droit des Gens commises, au cours de la guerre européenne, par les empires du 
centre,” in 24 Revue générale de droit international (1917), at pp. 5-56. 

81G. Schwarzenberger, “War Crimes and the Problem of an International Criminal 
Court,” in Czechoslovak Yearbook of International Law (London, 1942), at p. 72. 

®2For an account see G. A. Finch, “Superior Orders and War Crimes,” in 15 
American Journal of International Law (1921), at pp. 441 ff. 

®3Schwarzenberger, War Crimes, p. 72. 

‘4]bid., p. 72. It should be noted, however, that this statute refers only to sub- 
marine warfare and that it does not invalidate the relevant articles of the British 
Manual of Military Law or its American counterpart. 

85Viscount Cave, “War Crimes and their Punishment,” in 8 Grotius Society 
(1923), at pp. 30 ff. 

86For a critical examination of the treaty of Washington see R. F. Roxburgh, 
“Submarines at the Washington Conference,” in British Yearbook, 1922-3, at pp. 154 ff. 
See also Kelsen, “Collective and Individual Responsibility in International Law,” 
at p. 537. 

8™Oppenheim, International Law (1-5 eds.), Article 253: “Violations of rules 
regarding warfare are war crimes only when committed without an order of the 
belligerent government concerned. If members of the armed forces commit violations 
by order of their government they are not war criminals and may not be punished by 
the enemy ; the latter may, however, resort to reprisals. In case members of the forces 
commit violations ordered by their commanders, the members may not be punished, 
for the commanders are alone responsible, and the latter may, therefore, be punished 
as war criminals on their capture by the enemy.” 
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this attitude was followed during four subsequent editions of his famous 
work. The sixth edition, however, rejects the maxim respondeat superior 
by asserting that it does not express a “sound legal principle.”’** 

It is, of course, the privilege of every writer to express his views con- 
cerning the principles and values which he considers as “sound” and 
which ought to guide the prospective lawgiver. However, de lege lata the 
objections against the doctrine of superior orders, when referring to ex- 
isting municipal law, are irrelevant. As long as the military laws of nearly 
all civilized nations are mandatory in the sense that they declare, as a rule, 
irresponsible a member of the armed forces carrying out a superior com- 
mand the statement that this constitutes an “unsound” principle must be 
rejected as a legally valid argument. Once this fact has been established 
the usually accepted municipal law maxim respondeat superior cannot be 
rejected as a rule of general international law by unilateral action of the 
victor unless one repudiates, at the same time, the validity of Article 38, 
section c, of the statute of the international court of justice. Obviously, 
this has not been done by the prosecuting governments. Since it is true 
that the plea of superior command is, in most instances, coupled with the 
defence made possible by means of invoking the act of state theory “the 
argument of illegality of the command as justification for repudiating the 
plea of superior command is practically restricted to cases of commands 
issued by relatively subordinate organs without authorization on the part 
of their government.’’®® 

Coupled with the rejection of the act of state theory, the repudiation 
of the maxim respondeat superior by the victorious powers could very well 
be used as a precedent rendering liable for prosecution not only the mem- 
bers of the armed forces but large sections of the civilian population of 
the vanquished. As far as the top-ranking defendants of the Axis powers 
are concerned the objections to their prosecution on account of the maxim 
respondeat superior can hardly be considered as serious impediments to a 
possible verdict of guilt since the voluminous evidence gathered by the 
prosecution will undoubtedly prove that a good number of illegal acts 
originated with the accused themselves.*° 

In order to evaluate the far reaching importance of the provisions 
establishing individual criminal responsibility for international delicts com- 
mitted as acts of state, and the essential changes which the consistent ap- 
plication of this principle would necessitate in the organization of the 
community of nations if a legal precedent is to be created it is, perhaps, 


88Oppenheim, International Law (6 ed.), Article 253. 
8*Kelsen, Peace Through Law, at p. 106. 
°F, Schick, “New Crimes,” in 2 Free World (February, 1946), at p. 42. 
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valuable to compare the innovations brought about by Article 7 of the 
international military tribunal and Article 6 of the international military 
tribunal for the far east with the relevant rules of existing international 
law. 

General international law stipulates that any act “performed by a 
member of the Government directly or through a lower organ commanded 
or authorized by it, whether in conformity with the national legal order or 
not, but performed in connection with the official function of the acting 
individual as a State organ, has to be considered as an act of State.’ 
The important consequence drawn from this rule is that if an act of state 
constitutes an international delict it is the state which incurs international 
responsibility for the violation of international law, and not the individual 
who actually performed the illegal act in connexion with his official function 
as an organ of the state. While it is true that international law provides 
exceptionally for individual responsibility for certain international delicts** 
even if they have been committed as acts of state it is important to note 
that in the overwhelming majority of all cases only collective responsibility 
is attached to violations of international law committed as “acts of govern- 
ment, or performed at the government’s command, or with its authoriza- 
tion.”** Consequently, the sanctions of international law for these delicts 
are collective ones; they are war or reprisals directed against the state 
to which the violation of international law has been imputed and not 
against the individual who actually committed the delict. It follows, there- 
fore, that the individual violator of international law whenever the delict 
was committed as an act of state cannot be held responsible for this act 
by another state without the consent of the state charged with the re- 
sponsibility for this violation of international law. It is a basic rule that 
no state is subject to the jurisdiction of another state in the courts of 
the latter. This rule, as can readily be seen, is of great importance with 
regard to the trial of top-ranking war criminals. While there is little 
doubt that certain members of various Axis governments and other 
enemy nationals in official positions violated rules of general and particular 
international law, it should be noted that the allies did not wage war against 
individuals such as Hitler and his henchmen, or Hirohito, Tojo, and their 
war lords, in spite of popular statements to this effect, but that they directed 
the appropriate sanction of international law—i.e., war—against the German 


®1Kelsen, General Theory of Law and State, at p. 360. 

®2Individual responsibility, for example, is attached to the following international 
delicts even if they have the character of acts of state: Piracy juris gentium, breach 
of blockade, carriage of contraband, espionage, and war treason. 

®*8Kelsen, Peace Through Law, at p. 81. 
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republic, the Japanese empire, and other Axis countries ; that means against 
a collectivity composed of all nationals of these states. War, as can be 
seen, is an outstanding illustration of the rule according to which only 
collective responsibility is created for international delicts when committed 
as acts of state. It is exactly in recognition of this fact that the victorious 
powers found it imperative to ask for, and to receive, the consent of the 
vanquished states (except Germany) to the trial of their nationals, in- 
cluding those whose alleged delicts constituted acts of state. 

Apart from a few isolated exceptions the act of state doctrine has been 
generally accepted and applied ;** and—as will be shown in the following— 
the principle of collective responsibility for violations of international law 
has been re-asserted beyond any doubt in the United Nations charter with 
the specific approval of exactly the same powers which, by means of the 
Nuremberg and Tokyo trials, were prone to announce that the main 
purpose of these trials was to produce a legal precedent intended to create 
individual criminal responsibility for all international delicts even if per- 
formed as acts of state. 

It is quite understandable that numerous attempts, past and present, 
have been made to overcome the technical difficulties resulting from the 
act of state doctrine, which, as may be realized, is a serious obstacle to the 
effective prosecution of exactly those individuals who, in nearly all circum- 
stances, bear the moral responsibility for the waging of illegal wars. As 
previously emphasized the existing possibility accorded to the victor by 
general international law, namely to demand from the vanquished the 
assent to the trial and punishment of its war leaders, is highly unsatis- 
factory. Apart from the elementary fact that only the signatories to an 
armistice or peace treaty can be bound by the latter, it is probable that the 
stigma attached to military defeat will preclude many states from assenting 
voluntarily to the legal innovations of such armistice or peace treaties, 
even if they should consider them as socially desirable. Hence efforts 
have been made to prove that the act of state doctrine does not constitute a 
valid rule of general international law. As the ensuing examples marking 
the main lines of attack against the act of state theory demonstrate, none 
of these efforts have been crowned with enduring success. 

When, during the first world war, attempts were made to find a legally 
satisfactory basis for the punishment of German war leaders a well-known 


%4F. B. Schick, The Development of the Idea of an International Criminal Juris- 
diction (Berkeley 1944), at pp. 1-166 and at pp. 233-76. 

For a systematic analysis of the “act of state” doctrine and a chronological 
presentation of the most important discussions of the latter, see Schick, /nternational 
Criminal Jurisdiction, at pp. 1-453. 
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French scholar® tried to achieve, in a somewhat refined manner, the same 
results which lately have been obtained with so much excelling frankness, 
if not simplicity. Instead of pleading openly and honestly for the use of 
force such as flows from victory, a new theory was advocated according 
to which the act of state doctrine is a rule of peace “which disappears in 
the course of hostilities.”°* Obviously, with such an innovation enemy 
individuals could have been punished for international delicts—and 
especially for war crimes—committed as acts of state. It is pertinent to 
note that this product from the brilliant pen of a French jurist was picked 
up by a recent writer who, commenting on the leading case of the People 
v. McLeod declares that the statements of the British government and 
of the United States Secretary of State Webster in support of the act of 
state theory refer only to actions of a government in times of peace on 
neutral territory and “are not therefore applicable to the relations of 
belligerents in war time, especially when the alleged offenses are violations 
of the laws and customs of legitimate warfare.”*® If existing rules of gen- 
eral international law could be abrogated by such undoubtedly well-meant 
declarations of a few writers, the difficult task of achieving the same end 
on the basis of international law would certainly be alleviated. It is 
noteworthy to mention in this connexion a similar theory which by differ- 
entiating between acts of warfare permitted and others forbidden by in- 
ternational law, declares that the former even though they are crimes under 
national law cannot be punished by applying the rules of national law since 
they do not constitute international delicts whereas acts forbidden by na- 
tional law retain their criminal character if committed in the course of 
illegal war even if the incriminated acts as such do not constitute violations 
of specific rules of international law since the war itself is forbidden and 
since, as a consequence, all single acts performed during an illegal war 
must be regarded as forbidden. Hence, it is argued that they can be. pun- 





®6Merignhac, “De la sanction des infractions,” at pp. 5-56. 

®*7]bid., at p. 49. 

People v. McLeod, (1841) 25 Wend. (N.Y.), at pp. 481, 566; and 26 Wend., 
(1841) appendix, at p. 663. 

*°Glueck, War Criminals, at p. 232. 

100Jbid., at p. 225, where the same author quotes J. B. Scott as “the leading 
opponent of the trial of the ex-Kaiser (William II of Hohenzollern) on the ground 
of sovereign immunity. . . .” The assertion that Scott limits such immunity “at least 
by strong implication to the peacetime relations of sovereigns” cannot be supported 
by quoting Scott’s well-known treatise: “The Trial of the Kaiser,” in F. M. House 
and C. Seymour, What Really Happened at Paris (New York 1921), pp. 231, 238, 
240, 245-6, 257-8, and 479. 
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ished in accordance with the relevant rules of municipal penal law." A 
practical example of the application of this theory would be that in the 
case of an illegal war, being forbidden by international law, the legitimate 
killing of enemy soldiers in battle would be murder punishable in the 
national court of the injured state. If this doctrine were in accord 
with the rules of general international law nearly all acts of warfare per- 
formed in the course of an illegal war would be war crimes. It is probably 
with this theory in mind that the Nuremberg prosecution announced that 
the “very minimum legal consequence of the treaties making aggressive 
wars illegal is to strip those who incite or wage them of every defense 
the law ever gave, and to leave war-makers subject to judgment by the 
usually accepted principles of the law of crimes.”*°? The same idea is ex- 
pressed more bluntly in the indictment of the Japanese war leaders who, 
as was stated, by chief of counsel for the United States prosecution, are 
“promoters of aggressive, ruthless war,” and “should be stripped of the 
glamour of national heroes, and exposed as what they really are—plain, 
ordinary murderers.”*°* The theory that an act forbidden as a crime by 
national law retains its criminal character when committed as a legitimate 
act of warfare if the war itself is waged in violation of international law 
is legally untenable.’** No doubt exists that acts of legitimate warfare 
performed in the course of an illegal war do not maintain the criminal 
character attached to them by national law. 

A powerfully phrased attack against the validity of the act of state 
theory has been made by a recent commentator in the name of a “realistic 
and just view of law” by declaring that “whatever the ordinary rule as 
to acts of State may be, reason and justice combine to dictate its modifi- 
cation when dealing with the problem of war crimes.”’°* While the posi- 
tivist is well aware of the difficulties encountered in the attempt to de- 
termine objectively the legal meaning and contents of the term reason 
and justice’**—and this is especially true in cases involving the relations 
among states—it is nevertheless refreshing to observe that the same line 
of thought has prominently been displayed in the trials of the accused Axis 
leaders. Justice Jackson’s Report to the President of the United States, 
for example, opines that the act of state theory is an “obsolete doctrine” 
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inconsistent with the American position taken toward American officials 
at home. Hence the conclusion is drawn that this “relic of the doctrine of 
the divine right of kings” does not constitute a valid rule of positive inter- 
national law.'** Speaking not only for the United States of America, but 
also on behalf of her allies, the United States chief prosecutor at the inter- 
national military tribunal left no doubt that “while it is quite proper to 
employ the fiction of responsibility of a state or corporation for the purpose 
of imposing a collective liability [italics not in original], it is quite intoler- 
able to let such legalism become the basis of personal immunity. ... Hence, 
the principle of the criminality of aggressive war is implemented by the 
charter with the principle of personal responsibility.’”*** 

Objections to the trial of war criminals have also been made on the 
ground that a generally recognized principle of criminal law does not per- 
mit the punishment of persons for acts which, at the time of their perpetra- 
tion, were not forbidden by the law. These objections have been raised par- 
ticularly by Americans with reference to the constitution of the United 
States of America which expressly forbids to both the nation and the states 
the enactment of ex post facto laws in the meaning of the interpretation 
given by the supreme court of the United States.’ It is well to observe 
that the American constitution does not interdict retroactive legislation 
in civil matters, and retroactive criminal legislation which is not detri- 
mental to an accused person. Moreover, it is important to note that the 
norms incorporated into the United States constitution are not necessarily 
expressive of a general principle of law recognized by all other “civilized 
nations.”"*° In fact, the ex post facto doctrine has been rejected by other 
countries with highly developed legal systems. Quite apart from the law 
in Nazi Germany which made an act not only punishable “according to 
the principle of criminal law” but also if “the sound feelings of the 
people’”*"* demanded it, Article 2 of the Russian penal code of 1926 
renders criminally responsible “all citizens of the R.S.F.S.R. who have 
committed socially-dangerous acts within the R.S.F.S.R. as well as outside 
of the R.S.F.S.R."""* And Article 13 of the Italian penal project of 1921 
follows this line by declaring a criminal offence acts “which are committed 
solely for political motives or in a collective interest.”''* These examples, 
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it appears, prove that the doctrine, correctly expressed by the comprehen- 
sive trem nulla poena sine lege, nulla poena sine crimine, nullum crimen 
sine poena legali, cannot be considered as a generally accepted principle of 
municipal criminal law,'’* in spite cf the assertion to the contrary made 
by leading American jurists after the first world war and repeated since 
by prominent writers,’*® 

Although the maxim nulla poena sine lege cannot be considered as a 
valid rule of international law, it should be realized that, even on moral 
grounds, the ex post facto principle could not be invoked effectively in 
favour of the Nuremberg and Tokyo defendants since this “alleged axiom 
of penal law does not protect individuals from punishment for acts which, 
when committed, were illegal and evidently immoral.”*** Indeed, it would 
be difficult to assert that the accused were tried for deeds which they did 


not know to be serious legal or moral violations at the time they were 
committed. 


It is only consistent and in conformity with the asserted main purpose 
of the war crimes trials to expect that the United Nations in their con- 
stitutional law, namely the United Nations charter, should have incorpo- 
rated the same principles which their leading members, in order to establish 
a precedent, so laboriously and vigorously declared to be rules of interna- 
tional law. The question, therefore, is: Does the United Nations charter 
usher in the much heralded era of a new international law by creating in- 


dividual criminal liability for the same international delicts as were enacted 
by the charters of the international military tribunal and the international 
military tribunal for the far east with regard to nationals of the vanquished 
nations? In order to find the answer to this question it is necessary to 
examine the sanctions stipulated by the United Nations charter for viola- 
tions of international law and especially for “threats to the peace” or 
“breaches of the peace.” As a first reaction to this vital problem one will 
turn, most likely, to Chapter v of the United Nations charter which, in 
conformity with Article 24, confers upon the security council the “primary 
responsibility for the maintenance of international peace and security.”*** 
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In order to fulfil this task and to take, if occasion so demands, enforcement 
action under Chapter vil, the security council must decide several pre- 
liminary questions. First, the security council must vote as to whether 
or not it wants to invoke only Article 40 and “call upon the parties con- 
cerned to comply with such provisional measures as it deems necessary 
or desirable” in order to “prevent an aggravation of the situation,” or 
whether it wants to invoke immediately or concurrently the enforcement 
measures referred to in Article 39. In the latter case the security council 
must first of all “determine the existence of any threat to the peace, breach 
of the peace, or act of aggression.” Such a determination necessitates, of 
course, a decision of the security council. Secondly, the security council 
must decide, when proceeding under Article 39, whether to make only “rec- 
ommendations” or whether to take, without delay, the enforcement meas- 
ures provided for by Article 41 or Article 42 or both. Thirdly, the security 
council must, in case of a vote favouring military sanctions, agree—and 
that means decide—upon the plans for the application of armed force 
(Article 46), and whether these plans require action by “all the Members 
of the United Nations” or only by “some of them” (Article 48). More- 
over, if occasion so requires, the security council must also decide upon the 
necessity of urgent military measures,” and in this connexion determine 
under whose command the “combined international enforcement action” 
is to be taken (Article 45). 

It is to be noted that the military measures as provided for by Articles 
42 and 45 can be taken only if special agreements concerning the contribu- 
tion of armed forces, etc. (Article 43) have previously been concluded be- 
tween members of the United Nations and the security council (Article 
43). It should fully be realized, in this connexion, that Article 43, section 
1, while obliging “all Members of the United Nations ...to make available 
to the Security Council...armed forces, assistance, and facilities...” 
renders this apparent obligation conditional upon the conclusion of “special 
agreements” which, according to the United Nations charter, “shall be 
negotiated as soon as possible” (Article 43, section 3). This wording 
leaves to each government not only full freedom of action concerning the 
type of agreement, if any, which it wishes to contract, but allows each gov- 
ernment to choose the time it may consider politically desirable for the 
conclusion of such a “special agreement” which, of course, is an interna- 
tional treaty. Hence no doubt exists that each government may limit its 
agreement (or agreements) with the security council in such a way, and 
may attach to it so many qualifying reservations, that it does not constitute 
any longer an effective obligation adequate to cover the possible contingen- 
cies which may arise under Articles 42, 45, and 43, section 1 of the charter. 
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This, at least, is the conclusion wihch may be drawn from the interpreta- 
tion of Article 43 as presented to, and accepted by the senate of the United 
States of America.’** Moreover, in order to become legally binding these 
special agreements with the security council, obviously depending upon 
the good will and the political propensities of the contracting parties, “shall 
be subject to ratification by the signatory states in accordance with their 
respective constitutional processes” (Article 43, section 3). This qualifying 
provision may, particularly under certain forms of government, delay 
indefinitely the coming into force of the special agreement (s) provided 
for by Article 43.""° It should be kept in mind, however, that as long as 
not enough special agreements have come into force which “in the opinion 
of the Security Council” would enable the latter “to begin the exercise of 
its responsibilities under Article 42” the security council cannot take any 
sanctions involving the use of air, sea, or land forces in conformity with 
Chapter vir of the United Nations charter (Article 106). The “opinion” 
of the security council as to whether or not it is enabled to begin the ex- 
ercise of its responsibilities under Article 42, it ought to be emphasized 
again, implies of course a decision of the security council. It is, however, 
stipulated in Article 106 of the charter that “pending the coming into force 
of such special agreements referred to in Article 43 as in the opinion of 
the Security Council enable it to begin the exercise of its responsibilities 
under Article 42, the parties to the Four-Nation Declaration, signed at 
Moscow, October 30, 1943, and France, shall, in accordance with the 
provisions of paragraph 5 of that Declaration, consult with one another 
and as occasion requires with the other Members of the United Nations 
with a view to such joint action on behalf of the Organization as may be 
necessary for the purpose of maintaining international peace and secur- 
ity.”"*° Obviously, the obligation to consult with one another does not 
mean that the five powers mentioned in Article 106 of the United Nations 
charter are legally bound to take any enforcement action even in the case 
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of a serious violation of international law. In fact no “joint action” will 
be possible unless a previous agreement among the five powers has been 
concluded with regard to such action. As pointed out by Kelsen “such 
agreement has no less voluntary character than the special agreements re- 
ferred to in Article 43. If it can not be reached, the most important 
function of the Organization, the function which forms the core of the 
Charter, cannot be performed.”'*' 

If, however, the five powers should be in a position to make use of 
their joint authority during this transitional period the international jurist 
who prefers precisely determined legal to political sanctions will search 
in vain for a qualifying definition of the powers granted to these five na- 
tions by Article 106 of the charter and by Article 5 of the four nation 
declaration. It is exactly this rather alarming aspect, exemplified by the 
lack of definition concerning the exact scope and meaning of the term 
“joint action on behalf of the community of nations”’** or “on behalf of 
the Organization” (Article 106) which prompted particularly the Canadian 
delegation to the San Francisco conference to request a specification of 
these powers.’** It is not difficult to understand this critical attitude when 
considering that under politically favourable circumstances “unrestricted 
dominance over the world’”’** could be conferred upon the five leading 
states since the latter are not even bound by the stipulations, undefined as 
they are, of Article 39 of the charter which permits enforcement action only 
after the decision has been reached that there exists a “threat to the peace 
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or breach of the peace.” All that is needed during this interim period is 
a decision of the five powers to take, “for the purpose of maintaining inter- 
national peace and security . . . joint action on behalf of the community 
of nations” (Moscow declaration of October 30, 1943, Article 5). 

It is, of course, quite possible to assume that a decision of the security 
council can eventually be reached, putting itself on record that the armed 
forces and other facilities pledged for its disposal by special agreements 
between members of the United Nations and the security council—the 
latter acting, as would be necessary in this case, as a juristic person—are 
sufficient to begin the exercise of its responsibilities under Article 42 of 
the United Nations charter.*** Even under such favourable conditions 
the security council will be in a position to arrive at decisions concerning 
the application of enforcement actions only and solely in accordance with 
the provisions of Article 27 of the charter. Since decisions related to 
“Action with respect to threats to the peace, breaches of the peace, and 
acts of aggression’”’ (Chapter vit) cannot be designated as “procedural 
matters” (Article 27, section 2), no decision of the security council will 
be possible at all without “an affirmative vote of seven members including 
the concurring votes of the permanent members” (Article 27, section 3). 
Hence the conclusion is imperative that the enforcement actions of the 
security council as provided for by Chapter vir of the United Nations 
charter lack the character of sanctions applicable to all states since they 
cannot be invoked against the veto of a permanent member of the security 
council. However, in order to substantiate the solemn proclamation of 
the Nuremberg prosecution that the law “first applied against German 
aggressors . . . must condemn aggression by any other nation, including 
those which now sit here in judgment,” it would be necessary to prove 
first, that sanctions under Chapter vir of the charter can be taken against 
permanent members of the security council, and secondly, that these 
sanctions provide also for individual criminal responsibility. Neither one 
of these prerequisites has been fulfilled by the provisions of Chapter vi 
of the United Nations charter. The latter does not provide for individual 
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responsibility since the sanctions possible under the charter apply to states 
exclusively. Moreover, the security council is not only incapable of decid- 
ing that one of its permanent members has violated Article 39 of the charter, 
a violation which alone would permit the enactment of enforcement meas- 
ures under Chapter vii, but the same result will be effectuated with regard 
to all other states, whether or not they are members of the United Nations, 
if for political or other reasons it should be in the interest of any one of the 
permanent members of the security council to make use of its veto power. 

As can readily be observed the broad authority conferred upon the 
security council particularly under Articles 39 and 40 is not controlled by 
conceptions or standards which can be defined precisely. The security 
council is not bound to arrive at a decision under Articles 39 and 40 in 
conformity with the norms of positive international law since it may as 
well apply, with regard to a specific dispute, principles of political ex- 
pediency. These principles must not necessarily be identical with the 
rules of positive international law.'** The effect of this basic conception 
of the United Nations charter is that, while being obliged “to move im- 
mediately” whenever the security council decides that there exists a “threat 
to the peace” or “breach of the peace” the security council according to the 
official American interpretation, “does not have to wait until there is a 
determination of who is right and who is wrong” since, “the problem is 
to stop the fighting or to remove the threat to the peace as soon as pos- 
sible”**? If such a construction is accepted a situation may very well arise 
where the security council in order to “stop the fighting” could consider 
it as desirable and therefore as “just” to take enforcement action not against 
the state which has violated the United Nations charter, or international 
law in general, but against the party which has scrupulously observed the 
law.*** As pointed out in a recent commentary to the United Nations 
charter, this may lead, in the final analysis, to the “prejudice of legal 
rights as well if, as the result of enforcement action taken, a party feels 
constrained to accept terms of settlement which originally it refused to 
accept.”"#° While such an interpretation can hardly be considered as 
favourable to the development of international law as solemnly promised 
and proclaimed by the prosecuting governments at Nuremberg and Tokyo 
it appears quite in line with the underlying conception of the United 
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Nations charter which confers upon a political agency, namely the security 
council, and not upon an impartial organ, such as a court, the right to 
decide legal as well as so-called political disputes by applying to both the 
yardstick of international justice and by empowering the security council 
to give effect to its decisions if necessary by the use of military force. 

If the outstanding criterion of /egal sanctions, apart from the rule that 
they shall be applicable even against the will of the delinquent, is to be 
found in the fact that they shall be applied “only on the condition that a 
delict has been committed . . . and only against the delinquent or individuals 
who are in a legally determined relation to the delinquent,”**® then it 
would seem impossible, indeed, to consider as legal sanctions the relevant 
decisions of the security council when based on political compromise rather 
than on international law. And it is pertinent to note that the voting 
procedure of the security council as stipulated in Article 27 of the United 
Nations charter, indeed, gives solid assurance that decisions of importance, 
if they can be reached at all, will reflect the truly political character of the 
security council; hence they will be based on political justice rather than 
on positive international law. 

During the discussion of the United Nations charter before the United 
States senate it was officially asserted that the charter provided sanctions 
“only for breaches of the peace or threats to peace.”**' If one is prepared 
to consider as /egal sanctions the enforcement measures provided for 
by Chapter vir of the United Nations charter—enforcement measures 
applicable not only to members of the United Nations but, by invoking 
the legally problematical provisions of Article 2, section 6 against all other 
states—it only would be consistent to admit that the stipulations of Articles 
5 and 6 of the charter also have the characteristics of sanctions. 

Article 5 provides for the suspension of the privileges consisting in 
being a member of the United Nations. It is true that the suspension of 
a member from the exercise of its rights of membership in the United 
Nations by the general assembly can take place only upon a recommenda- 
tion, i.e., a previous decision of the security council provided that “pre- 
ventive or enforcement action” is already in progress against this member. 
While the application of Article 5 therefore depends primarily upon pre- 
vious action of the security council no doubt exists that the suspension 
of a member “could be an appropriate sanction” not only against threats 
to the peace or breaches of the-peace, but against “any violation of obliga- 
tions of a Member.”**? 
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Article 6 of the United Nations charter permits the expulsion from the 
United Nations of a member which has “persistently” violated the principles 
of the charter. Expulsion, however, is not obligatory. Article 6, it should 
be noticed again, follows consistently the main concept underlying the 
United Nations charter by rendering impossible the enforcement of its 
provisions against the will of the delinquent state whenever the latter should 
be a permanent member of the security council or enjoy the support of 
such a permanent member. 

In order to find the only legal sanction attached to a violation of the 
charter applicable against all members of the United Nations even against 
their will it is necessary to turn to Article 19 which stipulates that a mem- 
ber of the United Nations “which is in arrears in the payment of its finan- 
cial contributions to the Organization shall have no vote in the General 
Assembly ...” unless the general assembly decides that “the failure to 
pay is due to conditions beyond the control of the Member.’”"** Although 
the decision as to whether or not a member of the United Nations shall 
be deprived of its voting privileges in the general assembly can be imposed 
by the latter even against a permanent member of the security council it 
appears that this sanction is of no practical importance with regard to the 
enforcement measures envisaged under Chapter vir of the charter since 
the application of Article 19 does not preclude a member of the United 
Nations from voting in the security council. 

No doubt exists that the United Nations charter does not contain legal 
obligations the breach of which would entail economic or military enforce- 
ment measures applicable under all circumstances even against the will of 
the delinquent state. Moreover, one can hardly overemphasize the fact that 
the enforcement measures provided for by the United Nations charter, if 
they can be taken at all, can be applied only against states and not against 
individuals, in spite of the fact that the trials of major war criminals—if 
one is to follow the statements of the prosecuting governments—were in- 
tended primarily to create a legal precedent for the establishment of in- 
dividual criminal responsibility. The charter of the United Nations, as 
pointed out previously, reaffirms in this respect the orthodox principle of 
international law which, as a rule provides only for collective sanctions. 

When the Allied prosecution opened its case against the German de- 
fendants it was admitted that there existed “no judicial precedent for the 
charter” (of the international military tribunal).*** It was emphasized, 
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however, that if international law is to be more than a “scholarly collection 
of abstract and immutable principles” it cannot be denied that “our own 
day has the right to institute customs and to conclude agreements that will 
themselves become sources of newer and strengthened international law.*** 
Referring to the growth of the common law it was stated that international 
law “if it is to advance at all” must evolve by the “case method, as did the 
common law.’** Since the invoked analogy with the growth of the com- 
mon law by means of the case method refers to decisions of courts it re- 
mains to be seen whether the statute of the “principle judicial organ of 
the United Nations” permits the development of international law by 
means of the case method with regard to the trial and punishment of in- 
dividuals accused of violations of the United Nations charter. The answer 
to this question, though easily ascertained, is quite clear. Article 34, 
section 1 of the court’s statute leaves not the slightest doubt in this matter 
since it stipulates that only states may be parties in cases before the inter- 
national court of justice. This provision precludes a priori the trial of 
individuals before the court. It runs counter to the basic conception of 
individual responsibility for international delicts as proclaimed by the 
charter of the international military tribunal and the charter of the inter- 
national military tribunal for the far east. 

To go one step farther, it is even problematical whether a verdict of the 
international court of justice can ensure action against a guilty state. As- 
suming that a certain number of “legal disputes” between states will be 
submitted to the jurisdiction of the international court of justice one will 
find that the execution of the court’s judgements is regulated by Article 94, 
section 2 of the United Nations charter. There it is stipulated that in the 
case a party does not carry out the verdict of the court, the security council 
“may, if it deems necessary, make recommendations or decide upon meas- 
ures to be taken to give effect to the judgment.” As can be seen, the secur- 
ity council is not legally bound to enforce the judgement of the international 
court of justice. It may take action, but is not compelled to do so. In fact, 
even if some members of the security council should favour the enforcement 
of the court’s verdict or, at least, the issuance of recommendations to this 
effect, any action of the security council will depend upon a vote in accord- 
ance with Article 27, section 3, which means that no action can be taken 
against the vote of a permanent member of the security council. Conceiv- 
ing, however, that under highly propitious political conditions a preliminary 
agreement among the permanent members of the security council should 
be reached it is pertinent to note that the security council is not compelled 
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to take such measures as may be necessary to give effect to the judgement 
of the court since it is empowered to make recommendations of its own. 
In fact, it may be considered the duty of the security council to refuse any 
enforcement measures whenever it should decide that the non-compliance 
of a party to a dispute with the verdict of the international court of justice 
does not constitute a “threat to the peace” or a “breach of the peace.” If, 
however, the security council should agree upon action different from the 
court’s verdict, the possibility cannot be excluded that under such circum- 
stances a situation might arise where the security council, for political or 
other reasons, could super-impose its own political judgement upon the 
verdict of the international court of justice, and, by doing so, deny the 
injured state the benefit of. its legal right as established by the court’s 
verdict.*** As can be seen, it is very doubtful whether a violation of in- 
ternational law established by the international court of justice can be 
vindicated by collective sanctions against the delinquent state since the 
execution of such sanctions, far from being within the competence of the 
court, will depend upon action of the security council. Hence, it is quite 
possible that judgements of the international court of justice, although they 
might be of great theoretical importance, will have only declaratory value. 

Unless one is prepared to base an interpretation of the United Nations 
charter on hope rather than on the rules of positive law, one will be con- 
strained to draw the conclusion that the intentions of the victorious powers 
solemnly proclaimed by the prosecution in the course of the trials of accused 
Axis leaders, namely to establish the legal principle of individual criminal 
responsibility for violations of international law, and especially for the 
resort to illegal war, have not been carried out by these powers in their 
most important legal document, the charter of the United Nations. Far 
from incorporating the legal innovations enforced against nationals of the 
vanquished into the law of the United Nations the latter attaches strings 
of solid rope even to those provisions of the charter which provide for 
collective sanctions against delinquent states; and—apart from Article 19 
—it permits no sanction whatsoever against a permanent member of the 
security council even if the latter should have resorted to “illegal war.” 

A great writer on international law once sounded the warning advice 
that we should avoid “the propensity of the human mind to seek in glib 
phrases a refuge from its disinclination and failure to grapple with stern 
realities.""** If this advice is to be heeded, and if we like to avoid the 


13TFor a detailed analysis see Schick, “The United Nations’ International Court 
of Justice,” at pp. 119-22. 

188]. B. Moore, 7 The Collected Papers of John Basset Moore (New Haven 1944), 
at p. 2. 
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considered criticism of future generations less affected by the emotional 
propagandism of our day then indeed it would seem imperative to propose 
such amendments to the United Nations charter as are considered necessary 
for the effectuation of the pledges made by the victorious powers in the 
course of the trials of the accused Axis leaders. 

F. B. Scuicx 


University of California, Berkeley. 





THE CANADIAN CITIZENSHIP ACT, 1946* 


Saran as being hailed in Canada as a symbol of her aspirations 
as a nation and as being watched by the other members of the 
British Commonwealth of Nations as a “model” bill, the new Canadian 
Citizenship Bill was given third reading on May 16, 1946 and will come 
into force on January 1, 1947.1 The new act will repeal the Canadian 
Naturalization Act of 1914,? and the Canadian Nationals Act of 1921," 
and will substitute in Canada a law of nationality which will be in general 
substance a broad revision of the Naturalization Act done in terms of 
Canadian citizenship. Considered in the light of traditional ideas of 
nationality, the new act is a curious instrument. Its idiosyncrasies stem 
from the peculiar nature of Canada’s international position as a member 
of the British Commonwealth of Nations. No attempt is made in this 
study to define that position,‘ nor to examine in detail the present law of 
British nationality which has been adequately covered by previous writers.’ 
The purpose of this study is to review the general background of the law 
relating to nationality in Canada and the principal changes to be 
introduced by the new act, in order to examine it from the three main 
points of view with which a law of nationality in Canada should be 
concerned, viz: the effect of the changes on the status of the individual 
in Canada, their effect on Canada’s relationships among the British 


Commonwealth of Nations, and lastly their effect on Canada’s relationships 


with foreign states. 


*This article was written in November, 1946, and must be read in the light of that 
date. 


'For detailed provisions of the act, see appendix. See Canada, House of Commons 
Debates, May 16, 1946, p. 1641. The Canadian Citizenship Act was proclaimed on 


July 1, 1946, to be effective from January 1, 1947. See 80 Canada Gasette (1946), 
p. 5034. 


*RS.C. 1927, c. 138. 

8R.S.C. 1927, c. 21. 

4See P. E. Corbett, “The Status of the British Commonwealth in International Law,” 

3 University of Toronto Law Journal (1940), at p. 348. 

SE. F. W. Gey Van Pittius, Nationality within the British Commonwealth of Nations 
(London, 1930) ; Sir F. T. Piggott, Nationality, Part I (London, 1907); R. W. Flournoy, 
Jr., “The New British Imperial Law of Nationality,” in 9 American Journal of Inter- 
national Law (1915), at p. 870; W. P. M. Kennedy, Law of Nationality in Canada: 


Report Submitted to the Honourable the Secretary of State for Canada on some Problems 
in the Law of Nationality (Ottawa, 1930). 
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I. HustoricaL BACKGROUND OF THE Law RELATING TO NATIONALITY 
IN CANADA 


At common law the general rule with respect to nationality was that 
of the feudal principle that allegiance depended upon birth in England, 
jus soli, only children of foreign ambassadors duly accredited to England 
and children of enemy soldiers in hostile occupation of English territory 
being excepted.® Neither did the common law recognize the right of 
naturalization proper, although the ancient prerogative of the king enabled 
him to confer certain stipulated rights upon aliens, thereafter called 
denizens." Conversely, the common law did not recognize the right of 
expatriation, nemo potest uxuere patriam being the rigid doctrine of 
indefeasible allegiance until it was changed by statute.* 

The imperial parliament had long recognized the right of the colonial 
legislatures to enact laws regarding naturalization and aliens, but the exact 
scope of such colonial legislation was not clear. In 1847, in order to remove 
doubts as to the validity of colonial laws relating to naturalization, such 
laws were validated in general terms by imperial enactment,’ but this 
enabling provision was in effect also a limiting one as it extended such 
validity only to the limits of the colony concerned."® 

In the colonies which later formed the Dominion of Canada, there 
were various legislative enactments with respect to naturalization of aliens 
before 1867.‘ With federation, the legislative power with regard to 
naturalization and aliens passed to the Dominion parliament, and in 1868, 
31 Victoria, c. 66 provided that there should be one uniform law for 
Canada on the question.’* Persons already naturalized in the several 
provinces were to be entitled to privileges equal to those to be conferred 
on persons thereafter to be naturalized under the act of 1868."* Following 


®*Doe v. Jones, (1791) 4 T.R. 200, at p. 308 (per Kenyon C.J.) ; Calvin's Case, (1609) 7 
Co. Rep. 1; Aenas MacDonald’s Case, (1747) 18 St. Tr. 857; Sir Ai Cockburn, 
Nationality; or the Law Relating to Subjects and Aliens, Considered with a View to 
Future Legislation (London, 1869). 

*Piggott, Nationality, at pp. 90-1; see also Canadian Merchant Shipping Act, 1934, 
c. 44, s. 6. 

8See Fitch v. Weber, (1847) 6 H. 63. 

*10 and 11 Vic., c. 83, s. 1. 

1°See Markwold v. Attorney General, [1920] 1 Ch. 379; Re Solvang, [1918] 
43 DLR. 549. 

UE .g., for Upper Canada, see 9. Geo. IV, c. 41; 344 Wm. IV, c. 60; 4 and 5 Vic., 
¢. 7; 12 Vic., c. 197. 

1231 Vic., c. 66, ss. 38, 39, 40. 

18] bid., s. 1. 
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the Imperial Naturalization Act of 1870, the Canadian parliament passed 
its own Naturalization Act in 1881,’° which was based on the imperial act. 

Neither the imperial act of 1870, nor the Canadian act of 1881 was 
found to be satisfactory with regard to interpretation or administration 
or to the problems of a uniform law of nationality and naturalization in 
the British Empire.** So at the imperial conference of 1911, Sir Wilfrid 
Laurier, the Canadian prime minister, stated as follows: 


In Canada, where we receive annually at the present .time some 100,000 

American citizens who generally take out letters of naturalization as soon as 
it is possible for them to do so, we are in this condition: those 100,000 American 
citizens are British subjects in Canada, but if they come to Great Britain they 
are still American citizens. In these days of travel and locomotion it is con- 
ceivable that this condition of things, this divided power of legislation between 
the Mother Country and the Dominions beyond the seas, must be remedied in 
some way, and I think this principle may be laid down as an object ultimately 
to be reached—a British subject anywhere, a British subject everywhere.** 
It was generally agreed that some form of uniformity was necessary but 
acute difference arose as to the manner of attaining it..* The imperial 
government insisted on a minimum of five years’ residence in the United 
Kingdom before naturalization could be effective throughout the Empire, 
while the time limit in the Dominions varied from three years in Canada 
to none at all in New Zealand. After prolonged discussion, the imperial 
conference of 1911 agreed upon the following basic principles as instruc- 
tions for drafting the Imperial Naturalization Bill: 


(1) Imperial nationality should be world-wide and uniform, each Dominion 
being left free to grant local nationality on such terms as its Legislature 
thinks fit. 


(2) The Mother Country finds it necessary to maintain five years as a 
qualifying period. This is a safeguard to the Dominion as well as to us (the 
Mother Country) but five years anywhere in the Empire should be as good 
as five years in the United Kingdom. 


(3) The grant of nationality is in every case discretionary and this discretion 
should be exercised by those responsible in the area in which the applicant has 
spent the last twelve months. 


(4) The Imperial Act should be so framed as to enable each self-governing 
Dominion to adopt it. 


(5) Nothing now proposed would affect the validity and effectiveness of 


1433 Vic., c. 14. 

1544 Vic., c. 13. 

16See 1901, Cd. 723. 

17Canada, Secretary of State Department, Imperial Naturalization (Ottawa, 1912), 
. 177. 

18] bid., pp. 172 ff. 
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local law regulating immigration and the like or differentiating between classes 
oi British subjects.’® 

In accordance with these recommendations, the Imperial Nationality Bill 
was drafted and duly enacted by the imperial parliament in 1914.°° Canada 
was the first to adopt imperial naturalization, and in fact in point of time, 
the Canadian act was passed before its imperial counterpart at West- 
minster. Since 1914, there were certain amendments to the imperial 
act, all of which were adopted in Canada.”* 

Parallel with these changes in the laws relating to imperial nationality, 
another development in Canadian “nationality” was evident with the 
gradual growth of the British Dominions into “free members of the British 
Commonwealth . . . united by a common allegiance to the Crown.”** Thus, 
under the head of “Nationality” the committee on constitutional questions 
of the imperial conference at London in 1937 reported as follows: 

The Committee considered certain questions which had been raised in regard 
to the relationship between the common status possessed by subjects of His 
Majesty and the particular status of membership of any one of the individual 
communities forming the British Commonwealth of Nations. 

In the course of the discussions at the present Conference it was in no 
way suggested that any change should be made in the existing status based on 
the British Nationality and Status of Aliens Act of the United Kingdom and 
the corresponding enactments in other parts of the British Commonwealth. . . . 

Attention was drawn to the fact, . . . that British subjects not only have 
this common status, but also, generally speaking, have a particular connection 
with one or other Member of the British Commonwealth. It was pointed out 
that in the absence of rules for determining the part of the Commonwealth 
with which any particular person has the connection just referred to, practical 
difficulties arise, with regard to such matters as immigration, deportation, 
diplomatic action, extraterritorial legislation, and treaty rights and obligations. 
The suggestion was made that these difficulties could be overcome if each of 
the Members of the Commonwealth were to undertake to introduce legislation, 
as some Members have already done, defining its natiorials or citizens.* 





19] bid., pp. 201-2. 

204 and 5 Geo. V, c. 17. 

21Newfoundland adopted imperial naturalization in 1916 (Cons. Stats. 1916, vol. I, 
c. 78); Australia in 1920 (no. 48 of 1920); South Africa in 1926 (Act no. 18 of 1926); 
New Zealand in 1928 (Act no. 58 of 1928); for the situation in Eire, see Murray v. 
Parkes, [1942] 2 K.B. 123, and F. A. Mann, “Effect of Changes of Sovereignty on 
Nationality,” in 5 Modern Law Review (1943), at pp. 218 ff., and F. H. Newark, “British 
Nationality and Irish Citizenship,” in 2 Northern Ireland Legal Quarterly (1942), at 
pp. 76 ff. 

22E.g., 21-2 Geo. V, c. 39. 

*8Statute of Westminster, 22 Geo. V, c. 24 (preamble). 

*4*Imperial Conference, 1937, Summary of Proceedings (Cmd. 5482), p. 23. 
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In fact Canada had already passed legislation defining these persons 
having a “particular connection” with Canada with respect to certain 
matters. In the Canadian Immigration Act of 1910, the term “Canadian 
citizen” first appeared and has been retained ever since.** It was employed 
merely to provide a convenient term for the purposes of immigration and 
deportation. In 1921, the Canadian parliament passed the Canadian 
Nationals Act to define “Canadian nationals” for the immediate purpose 
of Canadian participation in the permanent court of international justice. 
Under the statute of that court, each member of the League of Nations 
was entitled to nominate two of its “nationals” as candidates for the court, 
and not more than one member of a particular “nationality” could be 
elected.*° 

That the present legal position with respect to nationality in Canada 
was unsatisfactory has been recognized for some time." In Canada, until 
the new act becomes law the only law of nationality, in the narrow juridical 
sense recognized in international law (the status of being a subject of a 
particular sovereign or state), is that relating to British or imperial 
nationality under the act of 1914.** True, there exists in practice a status 
of “Canadian nationality” which is something analogous to nationality and 
which is clothed with many of the attributes of nationality with respect to 
certain specific purposes. Thus “Canadian citizenship” is the term used 
with regard to immigration and deportation, and the definition of “Canadian 
nationals” under the Canadian Nationals Act of 1921 has been used as a 
criterion for the issuance of Canadian passports,”* as the effective scope 
of Canadian statutes having extraterritorial effect,*° and of Canadian 
treaties and conventions.*' However, there is no general legal term which 
describes a person who is identified with the Dominion of Canada as being 
a member thereof for all of the above purposes, as well as for all other 
purposes which may be served by a status analogous to nationality in the 
case of other states. Moreover, there are certain conflicting provisions in 
the Immigration Act and the Canadian Nationals Act which lead to 


*5R S.C. 1927, c. 93, s. 2. 

*6See A. B. Keith, 2 Responsible Government in the Dominions (2 ed., Oxford, 1928), 

p. 888; 1 World Court Reports, p. 18. 

27See Kennedy, Law of Nationality. 

*8Cf. Piggott, Nationality, p. 5; Murray v. Parkes (supra). 

2°See Kennedy, Law of Nationality, p. 56. 

S°F g. Canadian Foreign Enlistment Act; see also W. P. M. Kennedy, The Constitution 
of Canada (2 ed., London, 1938), at p. 523. 

31E.g. Canada-France Convention Regarding the Rights of Nationals and Commercial 
and Shipping, 1936, Canada, Treaty Series, 1936, no. 18. 
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anomalous results. For instance, a wife of a “Canadian citizen” under 
the Immigration Act is a Canadian national under the Canadian Nationals 
Act, but she is not necessarily a “Canadian citizen” with a right of entry 
into Canada under the Immigration Act.** Another difficulty is that while 
the Canadian Nationals Act was fast becoming the basis of “Canadian 
nationality,” Canadian nationals under that act are defined largely by 
reference to the Immigration Act.** The need for an independent definition 
became evident. 

In 1930 a report on nationality problems in Canada with special 
emphasis on the much needed amendment of the Canadian Nationals Act 
was made to the secretary of state by Dean W. P. M. Kennedy of the 
faculty of law of the University of Toronto. The draft bill which was 
appended to the report was substantially incorporated into a government 
bill introduced and given second reading in the Canadian house of commons 
in 1931, but was withdrawn before third reading.** As stated by the 
secretary of state on the motion for second reading of the Canadian Citizen- 
ship Bill, the new measure follows the main principles of the former bill, 
but there are many differences in detail and form.** 

The new act would repeal the Canadian Naturalization Act of 1914 
and the Canadian Nationals Act of 1921, and in general form will substi- 
tute “Canadian citizenship” mutatis mutandis for “British nationality” in 
the former act. As the secretary of state has said: “What we are dealing 
with is really a comprehensive revision of the Naturalization Act done in 
such a way as to produce a status of Canadian citizenship that will be suffi- 
ciently inclusive to serve as a basic definition for immigration and for all 


general purposes and that will eliminate the need for subordinate defini- 
tions.””** 


Il. THe Acguisirion oF CANADIAN CITIZENSHIP BY BIRTH 


The idea of a “natural-born” national status has been retained under the 
new act, the following persons being natural-born Canadian citizens by 
Part I thereof: (1) Persons born in Canada; (2) persons born on a 
Canadian ship; (3) persons not in either of the former categories, but 





52Canadian Nationals Act, R.S.C. 1927, c. 21, s, 2; Canadian Immigration Act, 
R.S.C. 1927, c. 93, s. 2. 


*8Canadian Nationals Act, s. 2. 
**See W. P. M. Kennedy, Law of Nationality; 1 University of Toronto Law Journal 
(1935), at p. 139; W. P. M. Kennedy, The Constitution of Canada, pp. 484-8. 


*°Canada, House of Commons Debates, April 2, 1946, p. 520. 
36] bid., p. 523. 
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whose father, or in the case of a person born out of wedlock, whose mother, 
falls within either category or is a British subject with Canadian domicile, 
and who fulfils a number of conditions. 

Birth “in Canada” will confer Canadian citizenship.** This provision 
would seem to be an attempt to apply the common-law rule of jus soli, and 
would therefore except children of foreign ambassadors duly accredited to 
Canada, as well as children of enemy soldiers in hostile occupation of any 
part of the territory of Canada.** Whether the former exception would 
include children of diplomatic agents or quasi-diplomatic agents in Canada 
is not clear.*® Neither is it clear whether birth “in Canada” includes birth 
on a foreign ship in Canadian territorial waters. Under the act of 1914, 
“a person born on board a foreign ship shall not be deemed to be a British 
subject by reason only that the ship was in British territorial waters at the 
time of his birth,”*° and this is generally interpreted to mean that birth on 
a foreign ship in British territorial waters does not confer British nation- 
ality.“ 

Persons born on a Canadian ship will be deemed to be natural-born 
Canadian citizens.*? A “Canadian ship” is defined as a “ship registered in 
Canada within the meaning of the Canada Shipping Act, 1934.”*  Al- 
though it is not specifically so stated in the new act, it is probable that this 
rule would apply to Canadian ships within foreign territorial waters, as it 
does under the common law,** and under the act of 1914.*° 

The law with respect to persons born outside of Canada who may be 
natural-born Canadian citizens will undergo some significant changes. 
Under the new act, a person born outside of Canada, otherwise than on a 
Canadian ship, is a natural-born Canadian citizen if his father, or in the case 
of a person born out of wedlock, his mother, was born in Canada or on a 
Canadian ship, or was a British subject with Canadian domicile, provided 
that in the case of birth before the commencement of the act such a person 
has not become an alien and has been lawfully admitted in Canada or is a 


87S. 4 (a); s.5 (a). Cf. s.3 (1) (a) of the act of 1914 (Canada). 

38See n. 6 (supra). 

389A. V. Dicey (Keith), Conflict of Laws (5 ed. London, 1931), at p. 146; 
W. P. M. Kennedy, Law of Nationality, p. 21. 

40S. 2(2). 

*'See H. H. L. Bellott, Foote’s Private International Law (5 ed., London, 1925), 
at p. 18; Gey Van Pittius, Nationality within the British Commonwealth, at pp. 24-5; 
Report of Naturalization Committee, (1901) Cd. 723, para. 12. 

#28. 4 (a); s.5 (b). Cf. s. 3 (1) (e) of the act of 1914 (Canada). 

48S. 2 (b). 

**Marshall v. Murgatroyd, (1870) 6 Q.B.D. 31. 

*5S. 3 (1) (e). 
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minor.*® The principle of jus sanguinis will now be extended to include 
illegitimate and posthumous children, alleviating a hardship under the act 
of 1914.47 The provision that all of the above persons born abroad would 
be Canadian citizens is a significant change when read in the light of the 
amendment to the Immigration Act, guaranteeing Canadian citizens, except 
those leaving Canada to assist the enemy, the right of entry into Canada.** 
With respect to persons born after the coming into force of the act, there is 
the additional requirement of registration to be made at the office of a 
Canadian consular officer, ambassador, minister, high commissioner, or 
trade commissioner, or the office of a consular or other officer of any coun- 
try of the British Commonwealth where a register of births is kept.*° 

In addition, all such persons who are born after the coming into force 
of the act, or are minors and are not lawfully admitted into Canada at that 
time, must, on attaining the age of twenty-one years, file a declaration of 
retention of Canadian citizenship; and when such persons are nationals or 
citizens of another country, they must, upon making such a declaration, 
divest themselves of the nationality or citizenship of that country if possible 
under its laws, by making a declaration of alienage or otherwise.*° Failing 
this, Canadian citizenship will be lost. 

It is to be noted that while the principle of jus sanguinis is continued, 
this principle is probably extended only to one generation abroad,*' while 


the act of 1914, by an amendment in 1923, provided for perpetuating 
British nationality by registration.** 


III. THe ACQUISITION OF CANADIAN CITIZENSHIP AFTER BIRTH 


Upon the coming into force of the new act, all persons who though they 
may not be natural-born Canadian citizens will be Canadian citizens if they 
are British subjects in Canada who have Canadian domicile, or were 
naturalized under any act of the parliament of Canada and have not become 


46Ss. 4, 5, 8. Cf. s. 3 (1) (b) (v), and s. 3 (5) of the act of 1914 (Canada). 

‘Dicey (Keith), Conflict of Laws, at p. 157; Shedden v. Patrick, (1854) 1 Macq. 
H. L. Cas. 535; Abraham v. Attorney-General, [1939] P. 17. 

*8See Bill no. 367, 2nd Session, 20th Parliament, Canada, 1946. See also Canada, 
House of Commons Debates, 1946, for third reading of the bill as amended. With respect 
to persons leaving Canada to assist the enemy, see Immigration Act, R.S.C. 1927, c. 93, 
s. 4 (3) (4). 

#98. § (b); s. 2 (f). 

0S. 6. Cf. s. 3 (5) (ii) of the act of 1914 (Canada). 

*1Cf. DeGeer v. Stone, (1882) 22 Ch. D., 243. 


5213-14 Geo. V, c. 60; see also Minutes of Imperial War Conference, 1917 (Cd. 
8566), app. viz. 
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aliens.“* The result is that there will be one class of Canadian citizens 
who may not be natural-born Canadian citizens, but who will not have 
naturalization certificates. These persons are natural-born British subjects 
who are not natural-born Canadian citizens but have “Canadian domicile.” 
For these persons as well as for persons naturalized as British subjects out- 
side of Canada the test of their citizenship will be whether they have 
“Canadian domicile.” “Domicile” is defined to mean “the place in which 
a person has his home or in which he resides and to which he returns as 
his place of permanent abode and does not mean the place where he resides 
for a mere special or temporary purpose,” and “Canadian domicile” is 
defined to mean such domicile maintained in Canada for at least five years.™ 
By section 43 of the new act, it is provided that the question as to whether 
any person had Canadian domicile immediately prior to the coming into 
force of the act, “shall be determined by the same authority and in a like 
manner as if it arose under the Immigration Act.” 

It is to be noted that if the wife of a Canadian citizen at the time of the 
coming into force of the act is not a natural-born Canadian citizen and has 
not been lawfully admitted into Canada, she will not automatically be a 
Canadian citizen. Presumably ‘such a person must apply for a certificate 
of naturalization in order to become a Canadian citizen. 


After the coming into force of the new act, all persons who are not 
Canadian citizens at that time and who are not natural-born Canadian 
citizens must acquire certificates of naturalization before they are con- 


sidered to be Canadian citizens.** This applies to British subjects as well 
as to aliens, and to wives of Canadian citizens. 

Some changes will be made in the requisites for naturalization, although 
the provisions are generally similar mutatis mutandis to those of the 
former act of 1914. Ordinarily every person except a person who is the 
spouse of, and resides in Canada with, a Canadian citizen, and except a 
person who is a British subject, must file a declaration of intention before 
application for naturalization.** The ordinary applicant including a person 
who is already a British subject must also have resided in Canada continu- 

58S. 9. 

*4S. 2 (j). Cf. s. 2A of the Canadian Immigration Act as enacted by s. 4 of the 1946 
amendment to the act. 

5*This provision was stated by the secretary of state to be “purely transitional,” 
Canada, House of Commons Debates, May 3, 1946, p. 1250. See also s. 14 of the 
Canadian Immigration Act, and M. Hancock “Discharge of Deportees on Habeas Corpus,” 
14 Canadian Bar Review (1936), at p. 116. 

56S. 10. 

®7S. 10 (1) (a). Cf. P.C. 312 (1943), reg. 1. 
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ously for a period of one year immediately preceding the date of the 
application for naturalization proper, and in addition, except where the 
applicant is the wife of, or resides in Canada with, a Canadian citizen, 
must have resided in Canada for a period of not less than four years during 
the six years immediately preceding the date of such application.** There 
are certain exceptions for persons in the armed forces or the public service 
of Canada or of a province thereof.** The language requirement of French 
or English will be modified, so that in cases of applicants who have resided 
in Canada continuously for more than twenty years no such knowledge 
will be necessary."° A new statutory requirement is that the applicant has 
an “adequate knowledge of the responsibilities and privileges of Canadian 
citizenship.”** 

The procedure in naturalization envisaged by the new act would appear 
to be generally similar to that applicable under the act of 1914 and its 
regulations, except in cases of British subjects. In the case of applicants 
who are British subjects, the secretary of state may upon application grant 
such certificates without a prior judicial inquiry upon being satisfied that 
such persons have been lawfully admitted into Canada, and have fulfilled 
the residence, character, language, and other requirements as outlined in 
the act.** In ordinary cases the secretary of state may issue the certificate 
after inquiry by a court as to the qualifications of the applicant.** With 
regard to the discretionary power of the secretary of state to refuse a 
certificate after approval by the court, the wording in the new act is that 
he “may” issue a certificate on receipt of the approval of the court, while 
the analogous words in the act of 1914 are “may in his absolute dis- 
cretion.”** This change, coupled with the new provision that if the 
secretary of state is in doubt as to whether or not the certificate should be 
granted, he may refer the application to the court for a re-hearing, indicates 
a parliamentary intention to modify the present discretionary powers of 
the secretary of state. 


As is the case under the act of 1914, there are provisions relating to 





*8S. 10 (1) (c). Cf. s. 4 of the act of 1914 (Canada). 

59S. 10 (4). Cf. s. 4 (6) of the act of 1914 (Canada). 

6°S. 10 (1) (e). 

618. 10 (1) (f). 

82S. 10 (2). For procedure under the act of 1914 (Canada), see M. Hancock, 
“Naturalization in Canada,” in N. A. M. MacKenzie (ed.), The Legal Status of Aliens 
in Pacific Countries (Toronto, 1938), at p. 88. 

88S. 10 (1). 

*4Idem. Cf. s. 4 (1) (a) (b) (c) of the act of 1914 (Canada). 

69S. 14. 
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the grant of a certificate in certain special cases, viz: to a person whose 
status is in doubt, to minors in certain cases, and to persons naturalized 
under the local naturalization acts.* 

Except for a minor under the age of fourteen years, a certificate of 
naturalization will not be effective until an oath of allegiance is taken." 


IV. Loss or CANADIAN CITIZENSHIP 


Section16 of the new act is in the following terms: “A Canadian Citizen 
who, when outside of Canada and not under a disability, by any voluntary 
and formal act other than marriage, acquires the nationality or citizenship 
of a country other than Canada shall thereupon cease to be a Canadian 
citizen.” The first requirement is that such a person must be outside 
of Canada. Thus a person cannot escape the obligations of Canadian 
citizenship by becoming naturalized by another state while he is still in 
Canada. The meaning of “outside of Canada” is not clear. Does it include 
a non-Canadian ship in the territorial waters of Canada? Or a Canadian 
ship outside of Canada?** The second requirement is that such a person 
must not be under a “disability” which is defined to mean the “incapacity 
of a minor, a lunatic or an idiot.”** By deleting the reference to “married 
women” as being included in the definition of “disability” under the act of 
1914,”° it will now become possible for a married woman to expatriate apart 
from her husband. The requirement that there must be a “voluntary and 
formal act” would indicate that an arbitrary law of another country would 
not deprive a Canadian citizen of his status as such. 

Section 17 provides for loss of Canadian citizenship by certain persons 
having dual nationality. Natural-born Canadian citizens, who at birth or 
during minority become nationals or citizens of another country, under the 
law of that country, shall upon making a declaration renouncing Canadian 
citizenship cease to be Canadian citizens. The same applies to Canadian 
citizens who by marriage become nationals or citizens of any other country, 
under the law of that country. A new provision is that where a Canadian 
citizen who possesses dual nationality serves in the armed forces of any 
country at war with Canada, he ceases to be a Canadian citizen. 

A Canadian citizen, other than a natural-born Canadian citizen or a 
Canadian citizen who has served in the armed forces of Canada in time 


66S. 11. Cf. ss. 6, 7 (2), 8 of the act of 1914 (Canada). 
87S. 12. 

®8Cf. notes 42, 43, 45 (supra). 

69S. 2 (1) (f). 

70S. 2 (f) of the act of 1914 (Canada). 
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of war and has been honourably discharged therefrom, will cease to be a 
Canadian citizen if he resides outside of Canada for a period of six years 
without maintaining a substantial connexion with Canada in a number of 
specified ways." This provision is similar mutatis mutandis to the present 
provisions of the act of 1914,"* except that the present period of permissible 
absence is seven years. The exemption of persons who served in the armed 
forces of Canada is new. 

Under the new act, the governor-general-in-council may direct that any 
person other than a natural-born Canadian citizen shall cease to be a 
Canadian citizen upon certain conditions: such as trading with the enemy ; 
obtaining a certificate of naturalization by fraud; failure to maintain a 
substantial connexion with Canada on residing out of Canada for six years; 
and disloyalty to his majesty."* The procedural requirements with respect 
to any inquiry by a duly appointed commission are similar to those in the 
act of 1914."* 


V. Tue Status oF Married WoMEN 


By the common law an alien married to an Englishman did not take 
on his nationality, nor was an Englishwoman married to an alien deemed 
to be an alien.”* Later statutory provisions identified the nationality of 
the wife that of the husband, but the new act reverts largely to the 
former common-law position in this respect. Under the act of 1914, a 


woman who married a British subject was deemed to be a British subject, 
and the wife of an alien was an alien, unless she was a British subject 
before her marriage and did not by her marriage acquire the nationality 
of her husband.’ Under the new act, marriage will not ipso facto affect 
the status of a married woman. However, women who married Canadian 
citizens and had been lawfully admitted into Canada at the time of the 
coming into force of the act, will be considered as Canadian citizens.” 


71S. 20. 

725.9 (2) (d) of the act of 1914 (Canada). 

78S. 21. Cf. s. 9 of the act of 1914 (Canada). 

74Cf. s. 9 of the act of 1914 (Canada). 

Countess of Conway's Case, (1834) 2 Knopp 368; Countess de Wall’s Case, 12 
Jurist 348; also Piggott, Nationality, part I, at p. 57. 

76Ss. 13 (1), 10 of the act of 1914 (Canada). 

77S.C. 1931, c. 39, s. 1 (now s. 13 (2) of R.S.C. 1927, c. 138). In 1939 the countries 
under the laws of which a foreign woman who married a national thereof did not acquire 
the husband’s nationality were the United States of America, France, Soviet Russia, 
Argentine, Cuba, Guatemala and Uruguay. See Canada, Department of State Who is 
a British Subject? (Nov., 1939). See also R. W. Flournoy, Jr. and M. O. Hudson, 
Nationality Laws (New York, 1929). 

785.9 (1) (c). See formerly Canadian Immigration Act, s. 2 (b). 
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All other non-Canadian female citizens marrying Canadian citizens must 
acquire certificates of naturalization in the ordinary way, except that they 
need not apply for first papers, and their residence requirement is only one 
year.” If such a wife is a British subject, the secretary of state may 
grant a certificate without requiring her to appear before a court.* 

Naturalization of the husband as a Canadian citizen will not alter the 
status of the wife, but where the certificate of the husband is cancelled and 
the wife had become a British subject by reason of her marriage, then 
the governor-in-council may direct that such wife shall cease to be a 
Canadian citizen or British subject.*t Even where the governor-in-council 
does not so direct, she may by declaration renounce her Canadian citizen- 
ship.*? 

It is also to be noted that as in the act of 1914 with respect to British 
subjects, a Canadian female citizen, who by marriage becomes under the 
law of any other country a national or citizen of that country, may by 
declaration renounce her Canadian citizenship.** 


VI. Status oF INFANTS 


Under the new act, a “minor” is a person who has not attained the 
age of twenty-one years, and such a person is under “disability.” Every 
minor child of a “responsible parent” who ceases to be a Canadian citizen 
by voluntary act ceases to be a Canadian citizen unless by the law of 
another country, such a child does not become its subject.** “Responsible 
parent” is defined to mean the father, except that, where the father is dead 
or where the custody of a child is awarded to his mother by order of a 
court of competent jurisdiction, or where a child was born out of wedlock 
and resides with the mother, such a “responsible parent” is the mother."* 
A child who has lost his nationality in this way, may within one year after 
attaining majority or in special cases after such year, resume Canadian 
citizenship by declaration.** 

By section 23 of the new act, the minor children of a responsible parent 
whose certificate is cancelled cease to be Canadian citizens if the governor- 


79S. 10 (1) (c). 

80S. 10 (2). 

SIS. 23 (2). Cf. s. 10 of the act of 1914 (Canada). 

®2S. 23 (3). Cf. s. 10 (1) (a) of the act of 1914 (Canada). 

88S. 17 (1). Cf. s. 13 of the act of 1914 (Canada). 

5. 13; s. 2 (i). 

*°S. 18 (1). Cf. s. 15 of the act of 1914 (Canada), and Atkinson v. Recruiting Officer 
(Bury St. Edmunds), [1917] 116 L. T. 305. 

88S. 2 (n). Cf. s. 15 (2) of the act of 1914 (Canada). 

87S. 18 (2). 
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in-council so directs. This would seem to apply even to natural-born 
Canadian citizens.** 

Where a “responsible parent” obtains a certificate of naturalization, 
the secretary of state may in his discretion and on application by such 
person, grant a special supplementary certificate of citizenship to a minor 
child of such a person, if the child has been lawfully admitted into Canada 
for permanent residence.** There is no provision for such a child to 
renounce his Canadian citizenship upon attaining majority.*° 

Although the ordinary rule is that a certificate of naturalization is not 
to be granted to minors, the secretary of state may, in any special case, 
upon application grant such a certificate to a minor, whether or not the 
conditions required by the act have been complied with.** The wide 
discretion conferred upon the secretary of state will enable him to mitigate 
possible hardships caused by statelessness or other circumstances. 


VII. Domestic ASPECTS OF THE CANADIAN CITIZENSHIP ACT 


In appraising the new act it is necessary to bear in mind that the 
Canadian Citizenship Act is mainly a definitive statute and will no more 
indicate the rights and duties of Canadian citizenship than does the act 
of 1914,%? 

However, certain definite consequences are envisaged. There would 
be for the first time in Canada a legal concept known as “Canadian citizen- 
ship” not limited as at present to matters under the Immigration Act. The 
“national status” of “Canadians” will be Canadian citizens, whereas at 
present such national status is, if anything, “Canadian nationals” under 
the Canadian Nationals Act of 1921. It is not immediately apparent why 
the term “citizen” was chosen to denote national status, but it may have 
been thought that it was more consonant with the idea of “citizenship” 
under the Immigration Act, to which some changes are made so that any- 
one who is a Canadian citizen will henceforth have the right to land in 
Canada unless he has left Canada to assist the enemy.” 


‘SCf. s. 10 of the act of 1914 (Canada). Such children may of course become state- 
less if the responsible parent’s former state will not accept them as its subjects. Cf. 
MacKenzie, Legal Status of Aliens, at p. 101; Gey Van Pittius, Nationality within the 
British Commonwealth, at p. 120. 

89S. 10 (3). 

“Cf. s. 7 (1) of the act of 1914 (Canada). 

%1S. 11 (b). Cf. s. 7 (2) of the act of 1914 (Canada). 

**Sce Cunningham v. Tomey Homma, [1903] A.C. 151. 

*8See n. 48 (supra). 
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From the point of view of the individual, a Canadian citizen will declare 
his national status to be “Canadian citizen” rather than “British subject.”** 
It is probable that henceforth the basis of nationality in Canadian census 
returns will be Canadian citizenship, while previously it was “Canadian 
nationality” under the Canadian Nationals Act of 1921.°° Moreover, it is 
likely that Canadian citizenship will form the basis for Canadian diplomatic 
action, extra-territorial legislation, and treaty rights and obligations, just 
as “Canadian nationality” under the act of 1921 forms that basis at the 
present time.** 

With respect to the citizenship status of Canadian citizens in Canada, 
it must be borne in mind that in spite of the fact that the new act is 
phrased in terms of citizenship, it does not immediately affect political and 
civil rights. Moreover, the constitutional set-up of Canadian federalism 
makes it difficult for the Dominion of Canada to ensure to Canadian 
citizens the equality of citizenship rights consequent upon birth or 
naturalization in Canada, in the same sense as does citizenship in the 
United States of America.*’ It is also important to note that in most 
Dominion and provincial statutes where nationality qualifications were 
thought necessary for the enjoyment of political and civil rights, the test 
is, except in rare cases, British nationality. So it is that a British subject 
may, on one year’s residence in Canada, normally exercise the Dominion 
franchise, although he is neither a “Canadian citizen” under the Immigration 
Act, nor a “Canadian national” under the Canadian Nationals Act, and 
would not necessarily be a Canadian citizen under the new act.** 


VIII. ComMONWEALTH ASPECTS OF THE CANADIAN CITIZENSHIP 


The provision in the new act that “a Canadian is a British subject”’® 
raises a series of commonwealth constitutional problems. It is certain that 
there is no intention in the act to abolish the status of British nationality 
in Canada. In fact it is provided that Canada intends to recognize as 
British subjects persons who by birth or naturalization acquired under the 
laws of “any country of the British Commonwealth other than Canada” the 





*4See s. 3. 

*5Canada, 7th Census, 1931, Instructions to Commissioners and Enumerators, p. 30; 
see also Canada, House of Commons Debates, April 30, 1946, p. 1086. 

*°See notes 29, 30, 31 (supra). 

*7See Art. xiv of the American Constitution. See also Cunningham v. Tomey Homma, 
[1903] A.C. 151; Union Colliery v. Bryden, [1899] A.C. 580; Quong Wing v. the King, 
[1914] S.C.R. 440;Att. Gen. B.C. v. Att. Gen. Canada, [1924] A.C. 203. 


®8See Dominion Elections Act, 1938, c. 46, s. 14 (2). 
99S. 26. 
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status of “British subject.’”"° “Country of the British Commonwealth” 
is defined to mean a country listed in the first schedule to the act, its 
colonies, dependencies, or territories, or a country declared to be such by 
proclamation under the act. The list of such countries was adopted from 
the act of 1914 and is as follows: the United Kingdom, Canada, the 
Commonwealth of Australia, the Dominion of New Zealand, the Union 
of South Africa, Ireland, and Newfoundland. It is apparently intended that 
the above list should include Eire and India, and that in case of doubt or 
future change a proclamation could be issued. 

The Canadian Citizenship Act has apparently been passed by Canada 
on the assumption that the other countries of the British Commonwealth 
shall enact similar legislation with respect to their own nationals or citizens. 
Otherwise, the provision that a Canadian citizen is a British subject is 
somewhat misleading because the other members of the British Common- 
wealth may be unwilling to recognize all Canadian citizens as British 
subjects where their nationality and naturalization laws differ from those 
in Canada under the new act. Thus, under the present British Imperial 
Nationality Act, the wife of an alien would ordinarily be an alien, although 
she might under the new Canadian Citizenship Act be still a Canadian 
citizen. In Canada she would be a Canadian citizen and British subject, 
but it is doubtful if she would be recognized as a British subject under the 
present laws of the United Kingdom.’ This question of the power of a 
Dominion to override declarations of nationality contained in the imperial 
act of 1914 was discussed in the imperial conferences of 1926 and 1930, 
and at the latter conference it was recommended that if any changes were 
desired, provision should be made to preserve the common status and that 
changes should only be introduced after consultation and agreement among 
the members of the Commonwealth.’ Whether it is possible for them to 
agree to the definition of British subjects as set out in the new Canadian 
act is doubtful, but apparently copies of the original bill have been sent to 
all the members.’ 


100S. 28. Cf. ss. 11, 12 of the act of 1914 (Canada). 

101S. 2 (g). Cf. First Schedule of the Act of 1914 (Canada). 

102Cf. Markwold v. Att. Gen., [1920] 1 Ch. 379. Cf. L. Hanau v. C. Hanau, Anglo- 
German Mixed Arbitration Tribunal, Nov. 24, 1927, Annual Digest of Cases on Inter- 
national Law, 1927-8, no. 23, where it was held that a person naturalized locally in South 
Africa and resident in England was not a British national for the purpose of arbitration 
of claims. 

2°8Cmd. 3717, p. 22; see also Murray v. Parkes, [1942] 2 K.B. 123; Mann, “Effect 
of Changes of Sovereignty on Nationality,” p. 218; Newark, “British Nationality and 
Irish Citizenship,” n. 21 (supra). 

1Canada, House of Commons Debates, May 3, 1946, p. 1254, 
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1X. INTERNATIONAL ASPECTS OF THE CANADIAN CITIZENSHIP ACT 


In the present state of international law, it is tragically true that no 
uniform international agreement on nationality problems can probably be 
reached.’** While it is also probable that such problems cannot be solved 
by unilateral action by any country, the new Canadian Citizenship Act can 
be said to have contributed somewhat to lessen the difficulties of stateless- 
ness, and of double and multiple nationality. 

It cannot be expected, however, that this act will aid materially in defin- 
ing Canada’s anomalous position in international law. This is recognized 
in the new oath of allegiance which all Canadian citizens are expected to 
take upon naturalization: “I, A. B., swear that I will be faithful and bear 
true allegiance to His Majesty King George the Sixth, his Heirs and Suc- 
cessors, according to law, and that I will faithfully observe the laws of 
Canada and fulfil my duties as a Canadian citizen. So help me God.”’®* 
With the growing national importance of Canada in international affairs, 
the trend is unmistakably away from “common allegiance” to that of “local 
allegiance,” and in this respect it is doubtful whether the idea of nationality 
and citizenship in the British Commonwealth of Nations as envisaged by 
the Canadian Citizenship Act can be a helpful precedent for “world citizen- 
ship.” 

Grorce T. TAMAKI 
Legislative Building, 
Regina, Saskatchewan. 


APPENDIX 


r 


Aw ACT RESPECTING CITIZENSHIP, NATIONALITY, NATURALIZATION 
AND STATUS OF ALIENS. 


HIS Majesty, by and -with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows :— 


SHort TITLe 


1. This Act may be cited as The Canadian Citizenship Act. 


105Cf. League of Nations, Conference for the Codification of International Law, Bases 
of Discussion (Geneva, 1929); see also Permanent Court of International Justice, 
Advisory Opinion Concerning the Tunis and Morocco Nationality Decrees, Feb. 7, 1923, 
Series B, no. 4, p. 24. 

106See Canadian Citizenship Act, Second Schedule. Cf. the former oath in the 
following terms: “I, A.B., swear by almighty God that I will be faithful and bear true 


allegiance to His Majesty King George the Fifth, his Heirs and Successors, according 
to law. So help me God.” 
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INTERPRETATION 


2. In this Act, unless the context otherwise requires, 

(a) “Canadian citizen” means a person who is a Canadian citizen under 
this Act; 

(b) “Canadian ship” means a ‘ship registered in Canada’ within the 
meaning of the Canada Shipping Act, 1934; 

(c) “certificate of citizenship” means a certificate of citizenship granted 
under this Act; 

(d) “Certificate of naturalization” means a certificate of naturalization 
granted under any Act heretofore in force in Canada ; 


(e) “Clerk” or “Clerk of the Court” includes all officers exercising the 
functions of prothonotary, registrar or clerk of any court having 
jurisdiction under this Act, and, where a person is designated by the 
Governor in Council as a court under this Act, means the said person ; 


(f) “consulate” means the office of a Canadian consular officer and 
includes the office of a Canadian Ambassador, Minister or High Com- 
missioner or of a Canadian Trade Commissioner ; and includes the 
office of a consular or other officer of any other country of the British 
Commonwealth where a register of births is kept; 

(g) “country of the British Commonwealth” means for the purposes of 
this Act a country listed in the First Schedule to this Act or a country 
declared for the purposes of this Act to be a country of the British 
Commonwealth of Nations by proclamation issued under this Act, 
and includes, in the case of any such country, all colonies, depend- 
encies or territories thereof ; 


(h) “Court” means any Superior, Circuit, County or District Court, 
and includes in the province of Quebec any district magistrate, and, 
in the Northwest Territories and in the Yukon Territory, any stipen- 
diary magistrate or any other person designated by the Governor in 
Council under this Act; 

(1) “disability” means the incapacity of a minor, a lunatic or an idiot; 

(j) “domicile”, for the purposes of this Act, means the place in which 
a person has his home or in which he resides and to which he returns 
as his place of permanent abode and does not mean the place where he 
resides for a mere special temporary purpose, and “Canadian 
domicile” means such domicile maintained in Canada for at least five 
years ; 

(k) “Minister” means the Secretary of State of Canada; 


(/) “minor” means a person who has not attained the age of twenty- 
one years; 


(m) “regulation” means a regulation made by the Governor in Council 
under this Act; and 

(n) “responsible parent” means the father: except that, where the 
father is dead, or where the custody of a child has been awarded to 
his mother by order of a court of competent jurisdiction, or where a 
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child was born of of wedlock and resides with the mother, “respon- 
sible parent” means the mother. 

. Where a person is required to state or declare his national status, 
any person who is a Canadian citizen under this Act shall state or de- 
clare himself to be a Canadian citizen and his statement or declaration 
to that effect shall be a good and sufficient compliance with such 
requirement. 


PART I 
NATURAL-BorN CANADIAN CITIZENS 


4. A person, born before the commencement, of this Act, is a natural- 
born Canadian citizen :— 
(a) if he was born in Canada or on a Canadian ship and has not become 
an alien at the commencement of this Act; or 


(b) if he was born outside of Canada elsewhere than on a Canadian 
ship and his father, or in the case of a person born out of wedlock, his 
mother 

(i) was born in Canada or on a Canadian ship and had not become 
an alien at the time of that person’s birth, or 
(ii) was, at the time of that person’s birth, a British subject who 
had Canadian domicile, 
if, at the commencement of this Act, that person has not become an 
alien, and has either been lawfully admitted to Canada for permanent 
residence or is a minor. 

5. A person, born after the commencement of this Act, is a natural-born 
Canadian citizen :— 

(a) if he is born in Canada or on a Canadian ship; or 

(6) if he is born outside of Canada elsewhere than on a Canadian ship, 
and 

(i) his father, or in the case of a child born out of wedlock, his 
mother, at the time of that person’s birth, is a Canadian citizen 
by reason of having been born in Canada or on a Canadian ship, 
or having been granted a certificate of citizenship or having been 
a Canadian citizen at the commencement of this Act, and 

(ii) the fact of his birth is registered at a consulate or with the 
Minister, within two years after its occurrence or within such 
extended period as may be authorized in special cases by the 
Minister, in accordance with the regulations. 

6. Notwithstanding anything contained in section four or section five 
of this Act, a person who is, at the commencement of the Act, a minor born 
outside of Canada elsewhere than on a Canadian ship and who has not been 
lawfully admitted to Canada for permanent residence, or who is born after 
the commencement of this Act and outside of Canada elsewhere than on a 
Canadian ship, shall cease to be a Canadian citizen upon the expiration of 
one year after he attains the age of twenty-one years unless after attaining 
that age and before the expiration of the said year 
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(a) he asserts his Canadian citizenship by a declaration of retention 

thereof, registered in acordance with the regulations; and 

(b) if he is a national or citizen of a country other than Canada under 

the law of which he can, at the time of asserting his Canadian citizen- 
ship, divest himself of the nationality or citizenship of that country by 
making a declaration of alienage or otherwise, he divests himself of 
such nationality or citizenship: 
Provided that in any special case the Minister may extend the time during 
which any such person may assert his Canadian citizenship and divest him- 
self of the other nationality or citizenship, in which case upon so doing 
within the said time he shall thereupon again become a Canadian citizen. 

7. Every foundling, who is or was first found as a deserted infant in 
Canada, shall, until the contrary is proved, be deemed to have been born in 
Canada. 

8. Where a child is born after the death of his father, the child shall, for 
the purposes of this Part, be deemed to have been born immediately before 
the death of the father. 


PART II 


CANADIAN CITIZENS OTHER THAN NATURAL-BoRN 


9, (1) A person other than a natural-born Canadian citizen, is a Cana- 
dian citizen, if he 


(a) was granted, or his name was included in a certificate of naturali- 


zation and he has not become an alien at the commencement of this 
Act; or 
(b) immediately before the commencement of this Act was a British 
subject who had Canadian domicile; or, in the case of a woman, 
(c) if she 
(i) before the commencement of this Act, was married to a man 
who, if this Act had come into force immediately before the mar- 
riage, would have been a natural-born Canadian citizen as pro- 
vided in section four of this Act or a Canadian citizen as provided 
in paragraphs (a) and (b) of this subsection, and 
(ii) at the commencement of this Act, is a British subject and has 
been lawfully admitted to Canada for permanent residence. 
(2) A person who is a Canadian citizen under subsection one of this 
section shall be deemed, for the purpose of Part III of this Act, to have 
become a Canadian citizen :— 


(a) where he was granted, or his name was included in, a certificate 
of naturalization, on the date of the certificate ; 

(6) where he is a Canadian citizen by reason of being a British sub- 
ject who had Canadian domicile, on the date he acquired Canadian 
domicile ; and 

(c) in the case of a woman to whom paragraph (c) of subsection one 
of this section applies, on the date of the marriage or on which she 
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became a British subject or on which she was lawfully admitted to 
Canada for permanent residence, whichever is the latest date. 


10. (1) The Minister may grant a certificate of Canadian citizenship 
to any person who is not a Canadian citizen, and who makes application 
for that purpose and satisfies the Court that :— 

(a) either he has filed in the office of the Clerk of the Court for the 
judicial district in which he resides, not less than one nor more than 
five years prior to the date of his application, a declaration of intention 
to become a Canadian citizen, the said declaration having been filed 
by him after he attained the age of eighteen years; or he is the spouse 
of and resides in Canada with a Canadian citizen; or he is a British 
subject ; 

(b) he has been lawfully admitted to Canada for permanent residence 
therein ; 

(c) he has resided continuously in Canada for a period of one year 
immediately preceding the date of the application and, in addition, 
except where the applicant has served outside of Canada in the armed 
forces of Canada during time of war or where the applicant is the 
wife of and resides in Canada with a Canadian citizen, has also resided 
in Canada for a further period of not less than four years during the 
six years immediately preceding the date of the application ; 

(d) he is of good character ; 

(e) he has an adequate knowledge of either the English or the French 
language, or, if he has not such an adequate knowledge, he has resided 
continuously in Canada for more than twenty years; 

({) he has an adequate knowledge of the responsibilities and privileges 
of Canadian citizenship; and that 

(g) he intends, if his application is granted, either to reside perman- 
ently in Canada or to enter or continue in the public service of 
Canada or of a province thereof. 


(2) Notwithstanding the provisions of subsection one of this section, 
the Minister may grant a certificate of Canadian citizenship to any person 
who is a British subject and who makes to the Minister a declaration that 
he desires such certificate and who satisfies the Minister that he possesses 
the qualifications prescribed by paragraphs (b), (c), (d), (e), (f) and 
(g) of subsection one of this section: Provided that in any case where, in 
the opinion of the Minister, there is doubt as to whether the applicant pos- 
sesses the said qualifications, the Minister before granting such a certificate 
may refer the declaration and the material in support thereof to the court in 
the judicial district in which the declarant resides, and the declaration shall 
thereupon be dealt with as an application under subsection one of this 
section. 

(3) The Minister may grant a special certificate of citizenship to a 
minor child of a person to whom a certificate of citizenship is, or has been, 
granted under this Act, on the application of the said person, 

(a) if the said person is the responsible parent of the child, and 

(b) if the child was born before the date of the certificate granted to the 
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said person and has been lawfully admitted to Canada for permanent 
residence. 


(4) Any period during which an applicant for a certificate of citizenship 
has served in the armed forces of Canada or was employed outside of 
Canada in the public service of Canada or of a province thereof, otherwise 
than a locally engaged person, shall be treated as equivalent to a period 
of residence in Canada for the purposes of subsection one and subsection 
two of this section. 

(5) No period during which an applicant for a certificate of citizenship 
was confined in or an inmate of any penitentiary, gaol, reformatory, prison, 
or asylum for the insane, in Canada, shall be counted as a period of resi- 


dence in Canada for the purposes of subsection one and subsection two of 
this section. 


11. The Minister may, in his discretion, upon application, grant a certi- 
ficate of citizenship to 


(a) a person with respect to whose status as a Canadian citizen a doubt 
exists and the certificate may specify that the grant thereof is made for 
the purpose of removing doubts as to whether the person named 
therein is a Canadian citizen and the granting of the certificate shall 
not be deemed to establish that the person to whom it is granted was 
not previously a Canadian citizen ; 


(b) a minor in any special case whether or not the conditions required 
by this Act have been complied with; or 


(c) a person who was an alien and who was naturalized under any 
Naturalization Act in force in Canada before the passing of The 
Naturalization Act, 1914. 


12. A certificate of citizenship granted to any person under this Part, 
other than to a minor under the age of fourteen years, shall not take effect 
until the applicant has taken the oath of allegiance set forth in the Second 


Schedule to this Act, and thereupon the said person shall become a Cana- 
dian citizen. 


13. Except as provided by this Act in the case of minors, a certificate 
of citizenship shall not be granted to any person under a disability. 


14. (1) Before granting a certificate of citizenship to any person whose 
application has been approved by the court, the Minister may, if he is in 
doubt whether the certificate should be granted, refer the application to the 
court for another hearing to be known as.a rehearing. 


_ (2) Where the Minister refers an application for a rehearing, he shall 
give notice in writing by registered mail of the rehearing to the applicant at 
the postal address shown in the application, and the rehearing shall not be 


proceeded with until the expiration of at least thirty days after the mailing 
of the said notice. 


(3) An applicant shall, on a rehearing, produce to the court such evi- 


dence as the court may require that he is qualified and fit to be granted a 


certificate of citizenship and shall also personally appear before the court 
tor examination. 
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(4) The decision of the court on a rehearing shall be final and con- 
clusive as regards the application. 

15. An applicant whose application has been rejected by the Court on a 
hearing or rehearing may make another application under section ten of this 
Act after the expiration of a period of two years from the date of such 
rejection. 


PART III 
Loss oF CANADIAN CITIZENSHIP 


16. A Canadian citizen who, when outside of Canada and not under 
a disability, by any voluntary and formal act other than marriage, acquires 
the nationality or citizenship of a country other than Canada shall there- 
upon cease to be a Canadian citizen. 


17. (1) Where a natural-born Canadian citizen, at his birth or during 
his minority, or any Canadian citizen on marriage, became or becomes 
under the law of any other country a national or citizen of that country, if, 
after attaining the full age of twenty-one years, or after the marriage, he 
makes, while not under disability, and still such a national or citizen, a 
declaration renouncing his Canadian citizenship, he shall thereupon cease 
to be a Canadian citizen. 

(2) Where a Canadian citizen who is under the law of any other country 
a national or a citizen of that country serves in the armed forces of any 
country when it is at war with Canada, he shall thereupon cease to be a 
Canadian citizen. 


18. (1) Where the responsible parent of a minor child ceases to be a 
Canadian citizen under section sixteen or section seventeen of this Act, the 
child shall thereupon cease to be a Canadian citizen if he is or thereupon 
becomes, under the law of any other country, a national or citizen of that 
country. 


(2) A person who has ceased to be a Canadian citizen under sub- 
section one of this section may, within one year after attaining the age of 
twenty-one years or in special circumstances with the consent of the Min- 
ister within any longer period than one year, make a declaration that he 
wishes to resume Canadian citizenship and he shall thereupon again become 
a Canadian citizen. 

19. Where a person ceases to be a Canadian citizen as provided in 
section sixteen, section seventeen or section eighteen of this Act, if he is at 
such time or thereupon becomes a national or citizen of a country other than 
a country of the British Commonwealth, he thereupon ceases to be a British 
subject. 

20. A Canadian citizen, other than a natural-born Canadian citizen or 
a Canadian citizen who has served in the armed forces of Canada in time 
of war and been honourably discharged therefrom, ceases to be a Canadian 
citizen if he resides outside of Canada for a period of at least six consecutive 
years exclusive of any period during which, 
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(a) he is in the public service of Canada or of a province thereof ; 

(b) he is a representative or employee of a firm, business, company or 
organization, religious or otherwise, established in Canada or of an 
international agency of an official character in which Canada 
participates ; 

(c) he resides outside of Canada on account of ill-health or disability ; 

(d) he is the spouse or minor child of, and resides outside of Canada 
for the purpose of being with a spouse or parent who is a Canadian 
citizen residing outside of Canada for any of the objects or causes 
specified in paragraphs (a) to (c) inclusive of this section; 

(e) he is the spouse of, and resides outside of Canada for the purpose 
of being with a spouse who is a natural-born Canadian citizen; or 

(f) his Canadian citizenship is certified to be extended by endorsement 
of his certificate of citizenship, or if he has no certificate of citizen- 
ship, of his passport, by the officer in charge of a consulate, which 
endorsement shall state that the Canadian citizen appeared before 
the officer prior to the expiration of the said period of six years 
and established 

(i) that his absence from Canada was of a temporary nature, and 
(ii) that he intended in good faith to return to Canada for 
permanent residence as a Canadian citizen, 
and shall be in such form and may extend his Canadian citizenship 
for such period as may be prescribed by regulation. 

21. (1) The Governor in Council may order that any person other than 

a natural-born Canadian citizen shall cease to be a Canadian citizen if, upon 
a report from the Minister, he is satisfied that the said person either 

(a) has, during any war in which Canada is or has been engaged, 
unlawfully traded or communicated with the enemy or with a subject 
of an enemy state or has been engaged in or associated with any 
business which to his knowledge is carried on in such manner as 
to assist the enemy in such war; 

(b) has obtained a certificate of naturalization or of Canadian citizen- 
ship by false representation or fraud or by concealment of material 
circumstances ; 

(c) has, since becoming a Canadian citizen or being naturalized in 
Canada, been for a period of not less than six years ordinarily resident 
out of Canada and has not maintained substantial connection with 
Canada; or 

(d) if out of Canada, has shown himself by act or speech to be dis- 
affected or disloyal to His Majesty, or, if in Canada, has been con- 
victed of treason or sedition by a court of competent jurisdiction. 

(2) The Minister before making a report under this section shall cause 

notice to be given or sent to the last known address of the person in respect 
of whom the report is to be made, giving him an opportunity of claiming 
that the case be referred for such inquiry as is hereinafter specified and if 
said person so claims in accordance with the notice, the Minister shall refer 
the case for inquiry accordingly. 
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(3) An inquiry under this section shall be held by a commission con- 
stituted for the purpose by the Governor in Council upon the recom- 
mendation of the Minister, presided over by a person appointed by the 
Governor in Council who holds or has held high judicial office, and shall 
be conducted in such manner as the Governor in Council shall order: 
Provided that any such inquiry may, if the Governor in Council thinks fit, 
instead of being held by such commission, be held by the superior court 
of the province in which the person concerned resides, and the practice 
and procedure on any inquiry so held shall be regulated by rules of court. 


(4) The members of any commission appointed under this section shall 
have all such powers, rights and privileges as are vested in any superior 
court or in any judge thereof on the occasion of any action in respect of 

(a) enforcing the attendance of witnesses and examining them on oath, 

affirmation or otherwise, and the issue of a commission or a request 
to take evidence abroad ; 

(b) compelling the production of documents ; and 

(c) punishing persons guilty of contempt ; 
and a summons signed by one or more members of the Commission may be 
substituted for and shall be equivalent to any formal process capable of 
being issued in any action for enforcing the attendance of witnesses and 
compelling the production of documents. 


(5) Where the Governor in Council, under this section, directs that 
any person cease to be a Canadian citizen, the order shall have effect from 
such time as the Governor in Council may direct and thereupon the said 
person shall cease to be a Canadian citizen and shall give up and surrender 
for cancellation any certificate of citizenship or naturalization granted to 
him and any person omitting to give up the said certificate shall be guilty 
of an offence and shall be liable on summary conviction to a fine not exceed- 
ing five hundred dollars. 


22. The Governor in Council may, with the concurrence of a govern- 
ment of a country of the British Commonwealth other than Canada, revoke 
a certificate of naturalization granted in the said country to a person who 
resides in Canada and the provisions of section twenty-one of this Act shall 
apply mutatis mutandis in respect of the said revocation. 


23. (1) Where a person ceases to be a Canadian citizen under section 
twenty or under section twenty-one or a British subject under section 
twenty-two of this Act, the citizenship or status as to nationality of the 
spouse and minor children of the said person shall not be affected thereby 
except as provided in this section. 

(2) Where a person ceases to be a Canadian citizen under section 
twenty or section twenty-one or a British subject under section twenty-two 
of this Act, if 

(a) the wife of the said person became a British subject by reason 

only of her marriage to the said person ; or 

(b) the said person is the responsible parent of a child, the Governor 

in Council may direct that the said wife or the said children shall 
cease to be Canadian citizens or British subjects, as the case may be. 
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(3) The wife of a person who has ceased to be a Canadian citizen under 
section twenty or under section twenty-one or a British subject under 
section twenty-two of this Act, may within six months thereafter make a 
declaration renouncing her Canadian citizenship or her status as a British 
subject and thereupon any minor children of her husbarid and herself shall 
cease to be Canadian citizens or British subjects, as the case may be. 

24. Where a person ceases to be a Canadian citizen as provided in 
section twenty, section twenty-one or section twenty-three, or ceases to 
be a British subject as provided in section twenty-two or section twenty- 
three of this Act, he shall be regarded as having the nationality or citizen- 
ship which he had before he became a Canadian citizen or a British subject, 
as the case may be. 

25. Where a person ceases to be a Canadian citizen or a British subject, 
he shall not thereby be discharged from any obligation, duty or liability 


in respect of any act or thing done or omitted before he ceased to be a 
Canadian citizen or a British subject. 


PART IV 
STATUS OF CANADIAN CITIZENS AND RECOGNITION OF BRITISH SUBJECTS 


26. A Canadian citizen is a British subject. 

27. A Canadian citizen other than a natural-born Canadian citizen shall, 
subject to the provisions of this Act, be entitled to all rights, powers and 
privileges and be subject to all obligations, duties and liabilities to which 
a natural-born Canadian é¢itizen is entitled or subject and, on and after 
becoming a Canadian citizen, shall, subject to the provisions of this Act, 
have a like status to that of a natural-born Canadian citizen. 

28. A person, who has acquired the status of British subject by birth 
or naturalization under the laws of any country of the British Common- 
wealth other than Canada to which he was subject at the time of his birth 
or naturalization, shall be recognized in Canada as a British subject. 


PART V 
STaTus OF ALIENS 


29. (1) Real and personal property of every description may be taken, 
acquired, held and disposed of by an alien in the same manner in all respects 
as by a natural-born Canadian citizen; and a title to real and personal 
property of every description may be derived through, from or in succession 
to an alien in the same manner in all respects as through, from or in suc- 
cession to a natural-born Canadian citizen. 

(2) This section shall not operate so as to 

(a) qualify an alien for any office or for any municipal, parliamentary 

or other franchise; 

(5) qualify an alien to be the owner of a Canadian ship; 

7 
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(c) entitle an alien to any right or privilege as a Canadian citizen except 

such rights and privileges in respect of property as are hereby ex- 

pressly given to him; or 

(d) affect an estate or interest in real or personal property to which any 
person has or may become entitled, either mediately or immediately, in 
possession or expectancy, in pursuance of any disposition made before 
the fourth day of July, one thousand eight hundred and eighty-three, 
or in pursuance of any devolution by law on the death of any person 
dying before that day. 

30. An alien shall be triable at law in the same manner as if he were 

a natural-born Canadian citizen. 


PART VI 
PROCEDURE AND EVIDENCE 


31. An application for a certificate of citizenship shall be made to the 
Court in the judicial district in which the applicant resides or as otherwise 
prescribed by regulation. 


32. An application for a certificate of citizenship shall be filed with the 
Clerk of the Court and shall be posted by the Clerk in a conspicuous place 
in his office, or as otherwise prescribed by regulation, continuously for a 
period of at least three months before the application is heard by the Court. 

33. At any time after the filing of an application for a certificate of 
citizenship and previous to the hearing of the application, any person object- 
ing to the granting of the certificate to the applicant may file in the Court 
an opposition in which shall be stated the grounds of his objection. 

34. The applicant for a certificate of citizenship shall produce to the 
Court such evidence as the Court may require that he is qualified and fit 
to be granted a certificate under the provisions of this Act, and shall 
personally appear before the Court for examination unless it is established 
to the satisfaction of the Court that he is prevented from so appearing by 
some good and sufficient cause. 

35. If the Court decides that the applicant for a certificate of citizenship 
is a fit and proper person to be granted such certificate and possesses the 
required qualifications, a certified copy of the decision shall be transmitted 
by the Clerk of the Court to the Minister together with the application and 
such other papers, documents and reports as may be required by regulation. 

36. When the Minister receives a decision of the Court under section 
thirty-five of this Act, he may thereupon issue a certificate of citizenship 
and shall send the certificate to the Clerk of the Court by whom such 
decision was forwarded, or as otherwise prescribed by regulation, and upon 
the applicant taking the oath of allegiance, the Clerk shall deliver the 
certificate to the applicant after having endorsed thereon the date of the 
taking of the oath of allegiance which date shall be the date of the certificate 
of citizenship. 

37. The Minister, with the approval of the Governor in Council, shall 
take such measures as to him may appear fitting to provide facilities to 
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enable applicants for certificates of citizenship to receive instruction in the 
responsibilities and privileges of Canadian citizenship. 

38. The Court, in the conduct of proceedings under this Act, shall, by 
appropriate ceremonies, impress upon applicants the responsibilities and 
privileges of Canadian citizenship. 


PART VII 
GENERAL 


39. (1) The Governor in Council may make regulations generally for 
carrying into effect the purposes and provisions of this Act, and in 
particular with respect to the following matters :— 

(a) the forms to be used under this Act including the form and manner 

of registration of declarations and of certificates ; 

(b) the time within which the oath of allegiance is to be taken after 
the issue of a certificate of citizenship ; 

(c) the persons before whom the oath of allegiance may be taken and 
the persons before whom any declarations under this Act may be 
made ; 

(d) the form in which the taking of oaths of allegiance is to be attested 
and the registration thereof ; 

(e) the persons by whom certified copies of oaths of allegiance may 
be given; and the proof in any legal proceeding of any such oaths; 

(f) the imposition and application of fees in respect of any registration 
authorized to be made by this Act or any Act heretofore in force in 
Canada and in respect of the making of any declaration or the grant 
of any certificate authorized to be made or granted by this Act or 
any Act heretofore in force in Canada, and in respect of the adminis- 
tration or registration of any oath; 

(g) the expedient and fitting procedure to be followed in the conduct 
of proceedings before the Court to impress upon applicants the 
responsibilities and privileges of Canadian citizenship ; 

(A) the manner of proof of any qualification required for the grant of 
a certificate of citizenship under this Act; and 

(i) the manner of proof of Canadian citizenship and the granting of 
special certificates for such purpose. 

(2) The Governor in Council may 

(a) authorize the issue of a proclamation declaring that any part of 
His Majesty’s dominions not listed in the first schedule to this Act 
is a country of the British Commonwealth for the purposes of this 
Act ; 

(6) designate persons in the Northwest Territories and in the Yukon 
Territory who shall constitute courts for the purposes of this Act. 

(3) All such regulations shall be laid before Parliament within fifteen 
days after they are made if Parliament is then sitting, or if Parliament is 


not then sitting, within fifteen days after the commencement of the next 
ensuing session thereof. 
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40. Any declaration made under this Act or under any Act heretofore 
in force may be proved in any legal proceeding by the production of the 
original declaration or of any copy thereof certified to be a true copy by 
the Minister or by any person authorized by him in that behalf, without 
proof of such authorization, and the production of the declaration or copy 
shall be evidence of the contents thereof and of the person therein named 
as declarant having made the declaration at the date therein mentioned. 


41. A certificate of citizenship or a certificate of naturalization may be 
proved in any legal proceeding by the production of the original certificate 
or of any copy thereof certified to be a true copy by the officer or persons 
authorized to issue such certificate of citizenship or such certificate of 
naturalization or by any person authorized by such officer or person in that 
behalf, without proof of such authorization. 


42. Entries made in any register in pursuance of this Act or under any 
Act heretofore in force may be proved by such copies and certified in such 
manner as may be directed by the Minister, and the copies of any such 
entries shall be evidence of any matters, by this Act or by any regulation 
of the Governor in Council or of the Minister, authorized to be inserted 
in the register. 


43. Where any question arises under this Act as to whether any person 
had Canadian domicile immediately prior to the coming into force of this 
Act, the question shall be determined by the same authority and in a like 
manner as if it arose under the Jmmigration Act and the determination 
thereof in such manner shall be final and conclusive for the purposes of 
this Act. 

44. If any person for any of the purposes of this Act knowingly makes 
any false representation or any statement false in a material particular, he 
shall be guilty of an offence and liable on summary conviction in respect 
of each offence to imprisonment with or without hard labour for any term 
not exceeding three months. 

45. (1) The Naturalization Act, chapter one hundred and thirty-eight 
of the Revised Statutes of Canada, 1927 and the Canadian Nationals Act, 
chapter twenty-one of the Revised Statutes of Canada, 1927, are repealed. 

(2) Where, in any Act of the Parliament of Canada or any order or 
regulation made thereunder, any provision is made applicable i in respect of 

(a) a “natural-born British subject” it shall apply in respect of a 

“natural-born Canadian citizen”; or 

(b) a “naturalized British subject” it shall apply in respect of a “Cana- 

dian citizen other than a natural-born Canadian citizen”; or 

(c) a “Canadian national” it shall apply in respect of a “Canadian 

citizen” ; 
under this Act, and where in any Act, order or regulation aforesaid any 
provision is made in respect of the status of any such person as a Canadian 
national or British subject it shall apply in respect of his status as a 
Canadian citizen or British subject under this Act. 


46. (1) Notwithstanding the repeal of the Naturalization Act and the 
Canadian Nationals Act, this Act is not to be construed or interpreted as 
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depriving any person who is a Canadian national, a British subject or an 
alien as defined in the said acts or in any other law in force in Canada of 
the national status he possesses at the time of the coming into force of 
this Act. 

(2) This Act is to be construed and interpreted as affording facilities 
for any person mentioned in the last preceding subsection: if he should so 
desire to become a Canadian citizen if he is not a natural-born Canadian 
citizen as defined in this Act, and if he possesses the qualifications for 
Canadian citizenship as defined in this Act. 


47. This Act shall come into force upon a date to be fixed hy proclama- 
tion of the Governor in Council. 


SCHEDULES 


First SCHEDULE 
The United Kingdom. 
Canada. 
The Commonwealth of Australia (including for the purposes of this Act 
the territory of Papua and Norfolk Island). 
The Dominion of New Zealand. 
The Union of South Africa. 
Ireland. 
Newfoundland. 


SECOND SCHEDULE 
Oath of Allegiance 


I, A.B., swear that I will be faithful and bear true allegiance to His 
Majesty King George the Sixth, his Heirs and Successors, according to 
law, and that I will faithfully observe the laws of Canada and fulfil my 
duties as a Canadian citizen. 


So help me God. 





COPYRIGHT 
IN RELATION TO THE CROWN AND UNIVERSITIES 
WITH SPECIAL REFERENCE TO CANADA 


I. Hustor1icAL INTRODUCTION 


sr upon its introduction into England, was considered, as in 
other countries, to be a matter of state. “The press was, therefore,” 
as Lord Erskine said, “wholly under the coercion of the Crown, and all 
printing, not only of public books, containing ordinances, religious or civil, 
but every species of publication whatsoever, was regulated by the King’s 
proclamations, prohibitions, charters of privilege, and, finally, by the 
decrees of the Star Chamber.”* The abolition of the court of star chamber 
and the final expiration of the Licensing Acts during the reign of William 
and Mary “formed the great era of the liberty of the press in this country, 
and stripped the Crown of every prerogative over it, except that which, 
upon just and rational principles of government, must ever belong to the 
chief magistrate in all countries, namely, the exclusive right to publish 
religious or civil constitutions—in a word, to promulgate every ordinance 
by which the subject is to live, and be governed. These always did, and 
from the very nature of civil government always ought, to belong to the 
Sovereign, and hence have gained the title of prerogative copies.’ 

It is proposed to enquire what are the “prerogative copies” which are 
now the property of the crown as well as what rights by way of copyright 
are enjoyed by the universities, and whether, and to what extent, similar 
rights exist in Canada. 

The law of copyright in Canada presents a number of points of difficulty 
and uncertainty, many of which have been left unsettled by the enactment 
of the Copyright Act of 1921,5 which, modelled on the British act of 1911,* 
was intended to constitute a comprehensive code of copyright law for 
Canada and to resolve the doubts and uncertainties which existed owing 
to the inadequate and complicated system under which Canadian copyright 
could be obtained prior to 1924.5 Among the points which that statute 
has left unclarified are those relating to the position in Canada of copy- 


1At the bar of the house of commons, as counsel for Carnan, the bookseller, who 
resisted the supposed crown prerogative copyright in almanacs. 

2]. Chitty, Prerogatives of the Crown (London, 1820), at p. 238. 

$11 and 12 Geo. V, c. 24, revised as R.S.C. 1927, c. 32. 

*1 and 2 Geo. V, c. 46. 

*The Canadian Copyright Act of 1921 came into force on January 1, 1924. 
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right belonging to the crown and to the universities. In order-to under- 
stand the difficulties which face any adequate examination of this subject 
it is necessary to reviéw briefly the historical position of copyright generally 
in England as well as in Canada prior to 1924 and the method by which it 
was proposed, in the act of 1921, to pick up the loose threads of that system 
and to bind them into a comprehensive code. For this purpose an examina- 
tion of that branch of the law dealing with copyright in literary productions 
will serve as an adequate guide to the situation in regard to copyright gen- 
erally. At any rate, copyright in musical, dramatic, and artistic productions 
has little relative bearing on the particular subject under discussion. 

The general position of copyright prior to the enactment of the first 
Copyright Act in England in 1709° may be said to have been that copy- 
right for the most part existed in the hands of the printers and booksellers, 
rather than in the hands of the authors.’ Printing privileges were granted, 
in the main, not to authors to encourage them to write, but to printers to 
induce them to print suitable works already in manuscript. Although 
there is no doubt that Caxton, upon his introduction of printing into Eng- 
land in 1472,° could have ebtained a valid grant of monopoly under the 
common law, he did not do so and printing thereupon became free to the 
public upon its introduction and disclosure. Caxton was never made king’s 
printer, the first to describe himself as “Regius Impressor” being Bartlet in 
1503. The first recorded example of a printing privilege was that granted 
to Bartlet’s successor, Richard Pynson, in 1518'° and from that date until 
well into the seventeenth century, the practice of granting printing privi- 
leges became the effective means of controlling and censoring the publication 
of books." 


*8 Anne, c. 19. 

7E. W. Pollard, Shakespeare's Fight with the Pirates (Cambridge, 1920), p. 2. 

8C. B. Judge, Elizabethan Book-Pirates (Cambridge, 1934), p. 5. 

*The statement that Caxton introduced printing into England at this date is 
disputed. It is claimed that the art of printing was practised at Oxford as early as 
1468. 

10Bowker on Copyright (1912), at p. 21 states that the first English copyright to 
an author was issued in 1530 to John Palsgrave who received a privilege for seven 
years for the printing of a French grammar prepared at his own expense. The first 
complaint of infringement seems to have been made in 1533 by Winken de Worde, 
who complained that Peter Trevers had infringed upon the patent of privilege granted 
to him by Henry VIII for the printing of Witinton’s Grammar. 

11The basis of the exercise of these royal restraints upon and regulations of 
printing is not clear. Some authorities state that the right flowed from the statute of 
2 Hen. IV, c. 15 against heresy. Others base it upon prerogative. However, the 
idea of prerogative control over printing was shown to be a fallacy by Lord Mansfield 
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The historical basis of copyright prior to the first Copyright Act of 
1709"? must be looked for in the various proclamations regulating printing, 
the records of the stationers’ company, the proceedings of the courts of star 
chamber and high commission and the various licensing acts. Proclama- 
tions of Henry VIII issued in 1533'* and in 1538'* restrained importation 
and sale, and an order of the privy council of August, 1549 prohibited print- 
ing and sale of books except upon approval of one of the secretaries of 
state."* A decree of the star chamber in 1556, confirmed by further decree 
of June 29, 1566, regulated the manner of printing and restrained it within 
limits prescribed in the order. By statute of 1559, the printing of books was 
forbidden except the same was first licensed by the queen by express words 
in writing or by six of her privy council, or by certain specified ecclesiastical 
officers. Further provisions for the licensing of printing were made by the 
decree of the star chamber of June 23, 1585, the proclamation of September 
25, 1623, and the decree of the star chamber of July 11, 1637. 

The stationers’ company, created by Henry VIII, was incorporated by 
Queen Mary on May 4; 1556 with the declared object of preventing the 
advancement of the protestant reformation. Although it had existed as 
one of the craft guilds since 1403, there are no records of its history prior 
to 1554."* By its charter its members were granted the sole right to print 
throughout England, excepting the holders of the royal grant of letters 


in Millar y. Taylor, (1769) 4 Burr. 2404. But, while Lesd Mansfield Sse the 
idea of prerogative control over printing he did not, as some subsequent writers and 
courts have supposed “shatter the idea of prerogative” as a basis for the existence of 
crown copyright nor did property replace prerogative as the basis of copyright by 
the time of Lord Mansfield. Copyright and the right to grant patents of the exclusive 
right to print are matters quite different from, and must not be confused with, the 
control of printing. If patents of monopoly with respect to manufactures and the 
industrial arts were validly within the exercise of the prerogative, as the decisions 
in Davenant v. Hurdis, (1599) Moore K. B. 576; Darcy v. Allin, (1603) Moore K. B. 
675; and the Clothworkers of Ipswich Case, (1615) Godb. R. 252 held they were, 
there is no reason to suppose that patents for printing were in any different position. 
The view of the common law on the validity of monopoly patents was that they were 
valid if for the good of the realm. Obviously, printing would fall into the same class 
as the industrial arts for that purpose, and this view is strengthened by the provisions 


of section 10 of the Statute of Monopolies which excepted patents for printing from the 
prohibitions of the statute. 


128 Anne, c. 9. 

1825 Hen. VIII, c. 15. 

14Cf. Bowker on Copyright, at pp. 19-20; Pollard, Shakespeare's Fight with the 
Pirates, pp. 5-6. 

Judge, Elizabethan Book-Pirates, p. 15. 


16Cf. E. Arber, 1 Transcript of the Registers of the Stationers’ Company (London, 
1875-94), pp. xix-xxiv. 
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patent, and upon its wardens was conferred the power of search and seizure 
of any books printed contrary to the form of any statute, act, or proclama- 
tion. The charter was confirmed by Elizabeth in 1559. Printing without 
pfior registration and the printing of another member’s book were punished 
by fine. In Millar v. Taylor, Willes J. observed: “In 1558, and down from 
that time, there are entries of copies for particular persons. In 1559, and 
downward from that time, there are persons fined for printing other men’s 
copies. In 1573 there are entries which take notice of the sale of the copy 
and the price. In 1582, there are entries with an express proviso, ‘that, if 
it be found ary other has a right to any of the copies, then the license 
touching such of the copies so belonging to another shall be void’.”’* 

The sole right of printing a work, whether obtained by royal grant or 
by registration on the books of the stationers’ company and subsequent 
transmission, was, by the end of the sixteenth century, regarded and accept- 
ed as a proprietary right. While the court of star chamber’* acted in pro- 
tecting infringement as a contempt of royal prerogative, it is obvious that, 
once it accepted the doctrine that a right flowed from recording a “copy” 
in the registers of the stationers’ company, in accordance with the decree 
of 1585, that right was recognized as a right of property.’"® Although the 
by-laws of the stationers’ company protected none but its own members, 
nevertheless at common law an author of any book or literary composition 
had the sole right of first printing and publishing it for sale, and might 
bring action against any person who printed, published, and sold it without 
his consent.”° 

Until the year 1640, the crown exercised an unlimited authority over 
the press, which was enforced by the summary powers of search, confiscation, 
and imprisonment conferred on the wardens of the stationers’ company, 
and by the jurisdiction of the star chamber, which were not interfered with 
either by the courts at Westminister hall or by parliament. But in 1640 


17(1769) 4 Burr. at p. 2313. 


18The court of-high commission exercised a like jurisdiction. Cf. Reports of 
Cases in the Courts of Star Chamber and High Commission (Camden Society, 1886), 
at pp. 274, 296, 304, 305, 314, 321. 

19On no other principle could the court have entertained proceedings based upon 
a right which had been the subject of transmission, whether upon death, as in the case 
of Richard Day et al. v. Ponsonby et al., 1585, Star Chamber, Eliz. D.4/1; D.28/7; 
Arber, 2 Registers of the Stationers’ Company, 790-3, or upon purchase, as in the 
case of Christopher Barker vy. Stafford, (1598) Star Chamber, Eliz. S.7/22; referred 
to in Arber, 2 Registers of the Stationers’ Company, and Judge, Elizabethan Book- 
Pirates. See also Ponsonby v. Legatt and Waldegrave, (1599) Star Chamber, Eliz. 
P.5/6; Records of the Court of the Stationers’ Company, pp. 82-8. 

2®Millar v. Taylor, (1769) 4 Burr. 2303, at p. 2376 (per Willes J.). 
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the long parliament abolished the court of star chamber and all regulations 
of the press and restraint of unlicensed printing, by proclamations, decrees 
of the star chamber, and charter powers given the stationers’ company, were 
swept aside as illegal. The rapid spread of licentious and libellous print- 
ing caused parliament to pass an ordinance in 1643 prohibiting printing, 
unless the book -was first licensed, and entered in the register of the 
stationers’ company. This was followed by an ordinance of 1649 prohibit- 
ing the printing of any book legally granted, or any book entered without 
the consent of the gwner. 

Then came the Licensing Act** of 1662, prohibiting the printing of any 
book unless first licensed and entered in the register of the stationers’ com- 
pany, and also the printing of any book without the consent of the owner.?* 
This act recognized the existence of certain patents with respect to printing 
and the right of the crown to grant them, although, like all the preceding 
enactments, it was aimed chiefly and directly at the press.» The sole 
property of the owner was acknowledged in express terms as a common- 
law right and remedies were granted for the enforcement of that right. The 
cases of disputed property which arose after the passing of that act arose from 
the conflict whether the property belonged to the author, from his invention 
and labour, or to the king, from the subject-matter.** The Licensing Act of 
1662 was continued and revived from time to time,”* finally expiring in 
1694. After a short hiatus the first statutory protection of copyright was 
enacted in 1709.*° It was only the final expiration of the licensing acts 
which, as Lord Erskine observed,”" stripped the crown of every prerogative 
over printing, except that which belonged to it as chief magistrate under 
the title of prerogative copies. 

In Millar v. Taylor** Willes J., stated it as his opinion that copyright 
existed, without any positive statute, prior to the year 1640. It is certain 
that, down to that time, copies were protected and secured from piracy for 


2113 and 14 Car. 2, c. 39. 
22Cf. The Stationers v. The Patentees about the Printing of Rolle’s Abridgment, 
(1666) Cart. 89, at p. 91. 

288 House of Commons Journal, p. 425; Drone on Copyright (Boston, 1879), at 
p. 57. 

*#H. G. Fox, Canadian Law of Copyright (Toronto, 1944), at p. 16; Copinger 
on Copyright (7 ed., London, 1936), at p. 7; W. S. Holdsworth, 6 History of English 
Law (London, 1922-6), at p. 377. 

25] Jac. 2, c. 7; 4 Wm. and Mary, c. 24; cf. Millar v. Taylor, (1769) 4 Burr. 
2303, at 2317. 
26Copyright Act, 8 Anne, c. 19. 
27See supra, note 1. 

28(1769) 4 Burr. 2303, at p. 2313. 
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the reason that no licence could be obtained “to print another man’s copy,” 
and he who printed without licence was liable to severe penalties. The 
decree of the star chamber in 1637 expressly supposed copyright to exist 
otherwise than by patent, order, or entry in the register of the stationers’ 
company, which could only be by common law. The ordinances of the long 
parliament in 1643 and 1649 show that both houses took it for granted that 
copyright existed at common law. This view is confirmed by the Licensing 
Act of 1662 and its successors, and the case of Millar v. Taylor® is author- 
ity for the statement that at common law an author of any book or literary 
composition had the sole right of first printing and publishing the same for 
sale, arid might bring an action against any person who printed, published, 
and sold the same without his consent. 

The Copyright Act of 1709 gave authors of books then printed the sole 
right of printing them for a term of twenty-one years from April 10, 1710 
and of books not then printed, the sole right of printing them for a term of 
fourteen years, subject to renewal for a like term. The titles of all books 
had to be registered with the stationers’ company. 

In the case of Donaldson v. Becket*® over-ruling Millar v. Taylor* on 
this point, the house of lords held that the effect of this statute was to 
extinguish common-law copyright of private citizens in published books, 
though leaving the common-law copyright in unpublished works unaf- 
fected. The statute therefore had the result of curtailing copyright rather 
than giving greater protection.*? Common-law copyright in published 
works was thus extinguished by the statute of Anne, but remained operative 
in Canada, until the commencement of the 1921 act, so far as unpublished 
works were concerned.** 

The statute of 1709 was replaced by the Literary Copyright Act, 1842," 


which remained the governing statute as to literary copyright until it was 
repealed by the Copyright Act, 1911.** 


29(1769) 4 Burr. 2303. 
3°(1774) 4 Burr. 2408. 
91(1769) 4 Burr. 2395. 


82Beckford v. Hood, (1897) 7 Term Rep. 620; Jefferys v. Boosey, (1854) 4 
H.L.C. 815. 

88 Mansell v. Valley Printing Co., [1908] 2 Ch. 441; Prince Albert v. Strange, 
(1849) 1 Mac. & G. 25; Caird v. Sime, (1887) 12 A.C. 326; Exchange Telegraph Co. 
v. Gregory, [1896] 1 Q.B. 147; Exchange Telegraph Co. v. Central News Agency, 
[1897] 2 Ch. 48; Philip v. Pennell, [1907] 2 Ch. 577. 

845 and 6 Vic., c. 45. 


35Imp. 1 and 2 Geo. V, c. 46. 
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Coming to a consideration of copyright legislation in Canada,** the first 
Canadian enactment, passed under the authority conferred on the parlia- 
ment of Canada by the British North America Act, 1867*" was the Copy- 
right Act of 1868.°* This statute, subject to amendments, appeared in the 
revision of 1906 as chapter 70 and formed the basis of the copyright law 
of Canada prior to the coming into effect of the Copyright Act of 1921. 
Under the terms of this statute it was necessary that a literary work be 
printed and published or reprinted and republished in Canada and that 
copies of the work be deposited at the copyright office, Ottawa. 

But, notwithstanding the strict provisions of the Canadian statute and 
the fact that the Canadian parliament had exercised its power, as set forth 
in the British North America Act, 1867, to pass such a statute relating to 
copyright, it was held by the judicial committee, in Routledge v. Low** 
that the Imperial Copyright Act of 1842 extended the protection of British 
copyright to all the British dominions, even to a colony having its own copy- 
right act. That view was adopted by the Ontario court of appeal in Smiles 
v. Belford*® and by the supreme court of Canada in Black v. Imperial Book 
Co." The important point in this connexion is that, although the imperial 
act of 1842 provided for registration at stationers’ hall, this was only a con- 
dition precedent to suit, and that copyright in any work first published 
within British territory was still a good and valid right even though not so 
registered.*? 

The scheme of the Canadian Copyright Act of 1921** may, in general, 
be said to consist of three separate principles. By the first of these it 
defined copyright and specified in what works copyright might subsist.“ 
By the second it repealed all legislation of the parliament of the United 
Kingdom so far as operative in Canada** and abolished all copyright apart 
from its own provisions.“* By the third it provided for a transition of all 
copyrights in existing works to the rights: provided under the new 


8¢Disregarding the act of Lower Canada of 1832, 2 Will. IV, c. 53, and the act 
of the province of Canada of 1841, 4 and 5 Vic., c. 61. 

87S. 91(23). 

$831 Vic., c. 54. 

89(1868) L.R. 3 H.L. 100. 

49(1877) 1 O.A.R. at p. 447. 

41(1904) 8 O.L.R. 9; 35 S.C.R. 488. 

*2Morang and Co. Ltd. v. Publishers’ Syndicate Ltd., (1900) 2 Can. Com. R. 232; 
32 O.R. 393; The International Copyright Act, 1886, 49 and 50 Vic., c. 33, s. 8. 

#311 and 12 Geo. V, c. 24; R.S.C. 1927, c. 32. ; 

44Ss. 3 and 4. 

45S. 47. 

46Ss. 45 and 42(5). 
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statute, giving to such works instead of whatever copyright they possessed 
prior to January 1, 1924, the substituted right of copyright provided by the 
new statute’ while preserving rights existing by virtue of imperial legis- 
lation.** 

II. Crown CopyriGHt By STATUTE 


Copyright in crown publications” is provided for by section 11 of the 
Copyright Act, 1921 in these terms: “Without prejudice to any rights or 
privileges of the Crown, where any work is, or has been, prepared or pub- 
lished by or under the direction or control of His Majesty or any govern- 
ment department, the copyright in the work shall, subject to any agreement 
with the author, belong to His Majesty, and in such case shall continue for 
a period of fifty years from the date of the first publication of the work.” 

Where, therefore, a work is prepared under the direction or control of 
the crown or a government department, the copyright will immediately 
vest in the crown and will there remain until publication, whenever that 
may occur, and for fifty years after publication. Where the work is inde- 
pendently prepared but is later published by or under the control of the 
crown or a government department, the copyright will remain in the author 
until publication when it will automatically pass to the crown, and there 
remain for the ensuing period of fifty years. In the case of a work prepared 
by or under the control of the crown or a government department the vest- 
ing of the copyright in the crown occurs quite apart from the existence of 
a contract of service such as is required in the ordinary case of employment 
under section 12(b). 

If it were not for the opening phrase of section 11 crown copyright 
might be limited in scope to those works prepared or published by or under 
the direction or control of the crown or a government department. But 
the crown, in Great Britain at any rate and probably in Canada, claims a 
much wider right than is expressed in section 11. It is, therefore, import- 


47S. 42. 
48S. 47. 


49We are htre referring only to copyright of the crown in its corporate capacity. 
In its private capacity the reigning sovereign has the same rights of authorship and 
ownership of copyright as the subject (Prince Albert v. Strange, (1849) 1 H. & T. 1; 
2 De G. & Sm. 652). Nor must the crown, in this connexion, be confused with crown 
companies, or what are sometimes called “emanations from the crown,” which operate 
under licence from his majesty. These are entitled to own and hold copyright in the 
same manner as other corporations in the works prepared under their direction. Such 
works are not government publications and the crown does not acquire copyright 


therein (British Broadcasting Co. v. Wireless League Gazette Publishing Co., [1926] 
1 Ch. 433). 


50Imp. s. 19. 
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ant to analyse the general scheme of the Copyright Act, as noted above. 
By virtue of section 45 no person shall be entitled to copyright in any work 
otherwise than under and in accordance with the provisions of the act, or 
of any other statutory enactment for the time being in force. With respect 
to copyright in works made before January 1, 1924, copyright shall not, 
subject to the provisions of the act, subsist in such works otherwise than 
under and in accordance with section 42. This is the transition section 
which provides that where copyright in any work subsisted immediately 
prior to January 1, 1924, the owner thereof shall be entitled to the substi- 
tuted right provided in the first schedule to the act. So far as this dis- 
cussion concerns literary works, the substituted right granted by the act 
of 1921 is copyright as defined by that act.” 

All this would seem to indicate that, in order to have copyright under 
the 1921 act in existing publications of a crown or government character, 
the crown must have had copyright in such publications immediately prior 
to January 1, 1924, and that, under the transition section, it obtained the 
substituted right provided by the new act. Certainly, the crown will not 
be in any worse position than any other copyright owner and whatever such 
rights it had prior to the effective date of the new act will, at the very 
least, be changed into the substituted rights of that act. But has the crown 
any wider rights than appear from the provisions of these sections we have 
discussed? It is suggested that the crown has such wider rights and that 
its copyright in a number of works at least, and probably in all under its 
ownership, is not dependent upon the wording of the statute. This question 
is not merely academic. If the crown’s rights depend entirely on the 
statute, then, in order to obtain the substituted right in old works provided 
by the transition section, it must show that copyright existed in such works 
immediately prior to January 1, 1924. In order to obtain copyright in 
new works it must show that their production was according to the terms 
and under the conditions laid down in section 11. 

But there are two important considerations. Section 45 which denies 
copyright in any work other than those under and in accordance with the 
provisions of the act does not name the crown, and therefore, as its effect 
is to diminish rights in certain circumstances, the crown is not bound by 
its terms. While at common law the crown may be bound by a statute by 
necessary implication or intendment, under section 16 of the Interpretation 
Act® the crown can be bound by statute only if the statute expressly 


51Fox, Canadian Law of Copyright, at pp. 220 ff. 

52R.S.C. 1927, c. 1, s. 16: “No provision or enactment in any Act shall effect, in 
any manner whatsoever, the rights of His Majesty, his heirs or successors, unless it 
is expressly stated therein that His Majesty shall be bound thereby.” 
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states that the crown shall be bound.®* Secondly, section 11 commences 
with the words: “Without prejudice to any rights or privileges of the 
Crown.” Therefore, whatever rights the crown may have had by way of 
copyright at the effective date of the act of 1921 are in no way affected by 
the provisions of that section nor are they affected, it is submitted, by any 
other of the provisions of the act, including the transition section.* A 
close reading of section 11 would seem to show that, in order that the 
crown may have copyright in any work it must be, or must have been at 
some time in the past, prepared or published under the direction or control 
of the crown or a government department. Such an interpretation would 
unduly limit the crown in its claim to copyright in a number of works and 
would disregard the opening phrase the effect of which is to preserve the 
crown’s claims in full. The right of the crown to copyright in documents 
prepared for or published by it or its servants is a right independent of 
the right provided for in section 11 of the act, and exists by reason of the 
rights and privileges of the crown which are not to be prejudiced by section 
11 of the 1921 act. 


III. Crown CopyRiGHT BY PREROGATIVE 


The right of the crown to copyright, at least in a considerable number 
and variety of works, depends not upon statute but upon prerogative. We 
have already discussed shortly the history of the law of copyright and 
pointed out that in early times the crown claimed a prerogative right of 
control over the exercise of printing and the licensing of printing by the 
court of star chamber. But constitutional changes have somewhat cur- 
tailed the prerogative and today it is accepted that the crown has no prero- 
gative over printing generally, the crown being unable to grant an exclusive 
licence to print any book, except upon the basis of an interest in the particu- 
lar work based either upon prerogative or property.*® 

The question of copyright by crown prerogative must not be confused 
with the prerogative control of printing. Solicitor-General Yorke observed 
in the course of his argument in Baskett v. The University of Cambridge® 
that even Henry VIII, however arbitrary, never claimed a prerogative over 
the press, nor did the crown ever exercise the art of printing solely by its 
own servants or patentees either in the time of Henry VIII or at any time 
since; “not even in the memorable era of 43 Eliz. when such a catalogue 


53Jn re Silver Brothers: Attorney-General for Quebec y. Attorney-General for 
Canada, [1932] A.C. 514. 

54S. 42. 

58Millar vy. Taylor, (1769) 4 Burr. 2303, at p. 2401 (per Lord Mansfield). 

56(1758) 1 Wm. BI. 105, at p. 114. 
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of monopolies was laid before the House of Commons, that one of the 
members said they should soon hear of a patent for the sole making of bread.” 
The crown, it is therefore to be emphasized, did not claim the preroga- 
tive of all printing: merely the prerogative of controlling printing, together 
with some special copyright. But while in the time of Lord Mansfield it 
began to be questioned whether copyright by prerogative rested upon 
executive power or upon a proprietary right residing in the crown, the claim 
to the exclusive right of printing and publishing certain works was not at 
any time seriously disputed. The case of Millar v. Taylor* laid down the 
proposition that the king is the owner of the copies of all books or writing 
which he had the sole right originally to publish. It, therefore, becomes 
necessary to examine the nature of those works which the crown “had the 
sole right originally to publish.” 

(1) Works of Religion. The claim of the crown to the right to control 
printing has been said to be based upon its position as caput ecclesiae. As 
Coke pointed out, all heretic books that have been burnt are testimonies of 
the king’s prerogative.** But it is questionable whether the royal control 
of printing was in the beginning based upon prerogative. The earliest 
instance of a prohibition of the printing of any book was in 1526°* and was 
plainly founded on the statute 2 Hen. IV, c. 15 against heresy and not 
on any royal prerogative. In 1550 by statute 3 and 4 Edw. VI, c. 10, parlia- 
ment interposed with respect to superstitious books and importation was 
forbidden by 25 Hen. VIII, c. 15. In 1555, there was a proclamation 
against importing heretical books, as all writings of the reformers were 
styled, and this likewise was founded on the statute 2 Hen. IV against 
heresy. In 1559, a proclamation was issued against heretical books, con- 
taining also injunctions with respect to the morality of pamphlets, etc., and 
other provisions, which required all printers or authors to be licensed by 
the king, archbishop of Canterbury, or chancellors of the universities. As 
soon as the company of stationers was formed in 1556, the star chamber 
interposed in support of religious matters and in 1566 several ordinances 
were issued by Cecil (afterwards Lord Burleigh) and the commissioners 
for religious matters. The star chamber intervened in a number of cases to 
restrain printing of religious and other books in infringement of letters 
patent granting the sole right of printing. Following upon the decree of the 
star chamber of 1623, the court of high commission took over the punishing 








57(1769) 4 Burr 2303, at p. 2329. 
583 Inst. c. 97. y 
59Cf. Foxe’s Book of Martyrs, p. 290. 
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of infringements of the regulations in respect to printing.°° By this time the 
theory of crown prerogative, at least so far as ownership of certain copy- 
right is concerned, had become fixed. 


Before the restoration, there were no questions in the courts of common 
law concerning crown copyright.®* The first reported case in the common- 
law courts pointed out that “the King’s prerogative over printing is neces- 
sary as to religion, conservation of the publique peace, and necessary to 
preserve good understanding between King and people.”** Counsel further 
stated to the court that he had a note of fifty-one patents granted for the 
printing of divinity books, such as common-prayer books and testaments, 
none of which had been held to be monopolies or grievances. 


The printing and publication of the authorized version of the Bible, the 
New Testament, and the Book of Common Prayer have, in all the cases on 
the point, been held to be a matter of crown prerogative right.** While 
some of these decisions appear to base the rule on the fact that King James 
had the translation of the bible made at his own expense,® the more gener- 


$°Thus on April 9, 1632, that court imprisoned Richard Blagrave for having in 
his possession a number of “Bibles of the Geneva print with the notes.” On May 8, 
1632, Barker the printer was brought before the court for false printing of the bible 
(in the edition of 1631, Exodus 20, “Thou shalt commit adultery”; Deuteronomy, 5, 
“The Lord hath shewed us his glory, and his great asse”), and for printing it on 
bad paper. (Reports of Cases in the Courts of Star Chamber and High Commission, 
at pp. 296, 304). On June 21, 1632, Henry Goskin was imprisoned for printing a 
ballad “wherein all the histories of the bible were scurrilously abused” (ibid., at p. 
314). 

*1 Millar v. Taylor, (1769) 4 Burr. 2303, at p. 2401 (per Lord Mansfield). 

62The Stationers v. The Patentees about the Printing of Rolle’s Abridgment, 
(1666) Car. 89, at p. 90. 

®3The Stationers v. The Patentees about the Printing of Rolle’s Abridgment, 
(1666) Cart. 89, at p. 90; The Company of Stationers v. Seymour, (1677) 1 Mod. 256; 
The Company of Stationers'y. Lee et al., (1683) 2 Show. 258; 2 Ch. Cas. 66, 76, 93; 
Hills v. University of Oxford, (1684) 1 Vern. 275; The Stationers’ Company v. 
Wright, cited (1769) 4 Burr. 2303, at p. 2382; Baskett v. The University of Cam- 
bridge, (1758) 1 Wm. BI. 105, at p. 114; The Company of Stationers v. Partridge, 
cited 4 Burr. at p. 2403; Stationers’ Company v.Carnan, (1775) 2 Wm. BI. 1004, at 
p. 1007; Eyre and Strahan v. Carnan, (1781) Exchequer, 6 Bac. Abr., 7 ed., pp. 
509-12; cited 6 Ves. Jun. at p. 697; Millar v. Taylor, (1769) 4 Burr. 2303, at pp. 
2381-4; Grierson v. Jackson, (1794) Ridg. L. & S. 304; Universities of Cambridge 
and Oxford v. Richardson, (1802) 6 Ves. Jun. 690; Manners et al. v. Blair, (1825) 
3 Bligh. N.S. 391; In re “The Red Letter New Testament (Authorised Version) ,” 
(1900) 17 T.L.R. 1. 

*4Cf. Baskett v. The University of Cambridge, (1758) 1 Wm. BI. 105, at 114; 
Hills y. University of Oxford, (1684) 1 Vern. 275; Millar v. Taylor, (1769) 4 Burr. 
2303, at pp. 2403, 2405 (per Lord Mansfield). Here, Lord Mansfield, in referring to the 
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ally accepted opinion seems to have been that the ground of the pre- 
rogative was laid down not as property, but duty; to take care that the 
works in question were correct.®* As Skinner L. C. B. observed in the Eyre 
and Strahan Case: “It has ever been a trust reposed in the king, as execu- 
tive magistrate, and the supreme head of the church, to promulgate to the 
people all those civil and religious ordinances which were to be the rule of 
their civil and religious obedience.”®* Although all the judges in the famous 
case of Millar v. Taylor® unanimously recognized that the crown had the 
prerogative right of sole printing of the works under discussion, they dif- 
fered respecting the origin of it. But these doubts have been set at rest by the 
judgement of Lord Eldon L. C. in Universities of Cambridge and Oxford 
v. Richardson™ where he observed that “the public interest may be looked 
to, upon a subject, the communication of which to the public in an authentic 
shape, if a matter of right, is also a matter of duty in the Crown; which are 
commensurate. The principle of law is, that this duty and this right are 
better executed and protected by a publication of books of this species in 
England by persons confided in by Letters Patent under the Great Seal of 
England.” 

Copyright by crown prerogative in the specified works of religion which 
we have been considering is a right which is apparently regarded by the 
law officers as a subsisting and valuable right and one which is to be 
enforced. Thus as recently as the year 1900 the registration of copyright 
in a version of the New Testament was ordered expunged at the suit of 
the queen’s printer in England,” the locus standi of the applicants being 
their possession of letters patent giving them the sole right of printing and 
publishing copies of the New Testament. 

It remained for an Irish court to point the exact limitation of the 


decision in Baskett v. The University of Cambridge, (1758) 1 Wm. BI. 105, said: 
“We had no idea of any prerogative in the Crown over the press; or of any power 
to restrain it by exclusive privileges, or any power to control the subject-matter 
on which a man might write, or the manner in which he might treat it. We rested 
upon property from the King’s right of original publication.” 

*SEyre and Strahan v. Carnan, (1781) Exchequer, 6 Bac. Abr., 7 ed., pp. 509-12; 
cited (1802) 6 Ves. Jun. at p. 697; Stationers’ Company v. Carnan, (1775) 2 Wm. BI. 
1004 at p. 1007. 

86 Supra. 

®7(1769) 4 Burr. 2303. 

*8(1802) 6 Ves. Jun. 690, at p. 696. 

®°See also Manners et al. vy. Blair, (1825) 3 Bligh. N.S. 391, at p. 403 (per Lord 
Lyndhurst), discussed infra. 

7In re “The Red Letter New Testament (Authorised Version),” (1900) 17 
TLR. 1. 
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crown’s rights in this regard. In Grierson v. Jackson" an action was 
brought by the holder of letters patent granted 6 Geo. III for the sole 
power of printing and selling bibles. In denying an injunction Lord Chan- 
cellor Clare said: “I can conceive that the King, as head of the Church, 
may say, that there shall be but one man who shall print bibles and books 
of common prayer for the use of churches and other particular purposes, 
and that none other shall be deemed correct books for such purposes. But 
I cannot conceive that the King has any prerogative to grant a monopoly as 
to bibles for the instruction of mankind in revealed religion. . . . The 
patent could not mean to give an exclusive right in the printing of bibles.” 

It will thus be seen that the extent of the crown’s prerogative is limited. 
The right does not extend to prohibit printing the bible per se. As Lord 
Mansfield observed in Millar v. Taylor: “The copy of the Hebrew Bible, 
the Greek Testament, or the Septuagint does not belong to the King: it is 
common. But the English translation he bought: therefore it has been 
concluded to be his property. If any man should turn the Psalms, or the 
writings of Solomon, or Job, into verse, the King could not stop the print- 
ing or sale of such a work: it is the author’s work. The king has no power 
or control over the subject-matter.’’”* 

It is obvious that the dictum in this case, as well as the limitations 
expressed by Lord Mansfield have been completely overlooked in the later 
cases such as Universities of Cambridge and Oxford v. Richardson and 
Manners v. Blair,"* in both of which the prerogative right of the crown to 
monopolize the printing of the bible was based upon the character of the 
duty imposed upon the chief executive officer of the government to super- 
intend the publication of those works upon which the established doctrines 
of our religion are founded. Such a principle, although it has the authority 
of the house of lords to reinforce it, is justified neither by a perusal of 
the decisions nor by any rule of reason or common sense. Whatever may 
have been considered the function and prerogative of the crown in the days 
of Queen Mary, when the avowed object of the royal licensing and regu- 
lation of the press was to prevent the spread of the reformed religion, the 
progress of constitutional law and custom has shown that it is not now, 
and has not been for some time past, the function of the crown or of the 
executive part of the government to regulate matters of religion and the 
conscience of the public. The crown may have the duty imposed upon it 
to superintend the publication of those works upon which the established 


71(1794) Ridg. L. & S. 304. 
72(1769) 4 Burr. at 2405. 
T3See infra. 
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doctrines of our religion are founded but that duty, and the corresponding 
prerogative based upon it, do not go any farther. They do not progress 
to the point of permitting the crown to interfere in the printing of the 
bible or any other work of religion, save only those particular examples 
in which copyright can be shown. There are very forcible objections 
against any prerogative monopoly in bibles and other works of religion, 
generally."* For example, The Codex Sinaiticus, lately acquired by the 
British museum from the Soviet government, cannot be the subject of 
prerogative copyright. The British museum may be entitled to copyright 
in the Codex as an unpublished work in its original form and to the right 
of permitting or refusing its translation in accordance with Article 8 of 
the international convention. If a translation of it is permitted, the copy- 
right in that translation resides in the translator, who is free to publish 
it and cannot be restrained by any patent granting the sole right of printing 
bibles. To suggest that the crown prerogative goes any farther than that 
is to mistake the extent to which it is applicable. 

The law is not favourably disposed towards monopolies’® and, even in 
the case of the crown, they are allowed to subsist only when necessity 
requires it. Prerogative copyright exists only on grounds of political and 
public convenience, and its applicability must be restrained to the reasons 
for its existence."* It has been many centuries since the crown or the 
common law claimed any right to restrain the printing and publishing 
of any works contrary to the tenets of the christian religion.” It would 


be passing strange to suggest that the obligation and prerogative we have 
been discussing had as its object and as its effect, a restraint only upon 
the publication of the great works of the christian religion while leaving 
the books of all other “heathenish and pagan” religions completely 
unrestrained.”* 

(2) Statutes and Public Documents. It has been observed that the 
power of promulgating laws and providing for their due execution resides 





Chitty, Prerogatives of the Crown, at p. 240. 

75Cf. Statute of Monopolies, (1623) 21 Jac. I, c. 3. 

"6Chitty, Prerogatives of the Crown, at p. 239. 

"™Cf. Hanson and Evans, 2 Burn’s Ecc. Law 207, at p. 218 (per Lord Mansfield) ; 
Bowman v. Secular Society Ltd., [1917] A.C. 405, at p. 475 (per Lord Buckmaster). 

*8It will be noted that works of religion do not appear among the enumerated 
works in the treasury minutes of August 31, 1887 or June 28, 1912 (infra). The in- 
ference is not, however, to be drawn from the omission that the crown thereby pro- 
poses to allow its prerogative to fall into desuetude. The action brought in 1900 
to expunge a registration of copyright in the New Testament would seem to indicate 
that the crown and the crown printers do not propose to abrogate their rights. See 
In re “The Red Letter New Testament (Authorized Version),” at p. 1. 
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in the crown, which is the sole executive power. Hence arose the preroga- 
tive of printing acts of parliament, which succeeded to the proclamations 
by the sheriff." 

The crown exercised the sole right of printing acts of parliament prior 
to the time of Henry VIII, for Bartlet styled himself “Regius Impressor” 
to Henry VII and Henry VIII from 1503 to 1528. These grants of the 
office of printer were not, however, of an exclusive nature, as may be 
gathered from civil and literary history. But the copyright of the king 
was still asserted, as well to books of religion as acts of parliament, for 
various learned men of both universities obtained grants of these, about 
the years 1531 and 1533. 

The crown’s exclusive privilege with respect to the printing of matters 
of public import first arose for decision in the courts of common law in 
The Stationers v. The Patentees about the Printing of Rolle’s Abridg- 
ment.*° From that time on, the prerogative right of the crown to the 
exclusive printing of acts of parliament, orders-in-council, state papers, 
and other public documents appears never to have been successfully 
contested.** Printing the laws has been held to be a matter of state and 
one which concerned the state.*? By the latter part of the eighteenth 
century it had become established as a principle that the sole right of 
printing statutes resided in the crown by virtue of its prerogative.** As 





TCf. Coke, 3 Inst. 41; Baskett v. University of Cambridge, (1758) 1 Wm. Bl. 


105, at p. 110; Stationers’ Company v. Carnan, (1775) 2 Wm. B1. 1004, at p. 1006. 
Prior to the introduction of printing it appears to have been the practice of the king 
to send to the sheriff of every county at the end of every session a transcript of all the 
acts made at that session, and to cause them to be proclaimed at his county court, 
and there kept, so that anyone might read them and take copies. This practice con- 
tinued until the reign of Henry VII (1 Blackstone’s Commentaries, 18 ed., London, 
1795, at p. 184). 

89(1666) Cart. 89. 

81Roper v. Streater, (1672) 2 Ch. Cas. 67; Skin 234; 6 Bac. Abr., 7 ed., p. 507; 
Company of Stationers v. Seymour, (1677) 1 Mod. 257; Company of Stationers v. 
Lee, (1683) 2 Ch. Cas. 76; Baskett v. The University of Cambridge, (1758) 1 Wm. 
BI. 105; 2 Burr. 661; Baskett v. Cunningham et al., (1762) 1 Wm. BI. 370; 2 Eden 
137; Millar v. Taylor, (1769) 4 Burr 2303, at p. 2329; Stationers’ Company v. Car- 
nan, (1775) 2 Wm. B1. 1004, at p. 1008; Eyre and Strahan v. Carnan, (1781) 6 Bac. 
Abr., 7 ed., p. 509; Rex v. Bellman, [1938] 3 D.L.R. 548; Manners et al. v. Blair, 
(1825) 3 Bligh N.S. 391; Attorney-General of New South Wales vy. Butterworth and 
Co. (Australia) Ltd., [1937] N.S.W.R. 195. 
‘ —e of Stationers v. Lee, (1683) 2 Ch. Cas. 76 (per Lord Nottingham 

88Cf. Stationers’ Company v. Carnan, (1775) 2 Wm. B1. 1004, at p. 1008, where 
counsel admitted that “statutes are proper subjects of exclusive patents.” Chitty, 
Prerogatives of the Crown, at p. 239 states that it is on grounds of political and 
public convenience that the prerogative copyright exists, and its applicability must 
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Lord Mansfield observed in Millar v. Taylor: “Acts of Parliament are 
the works of the Legislature: and the publication of them has always 


belonged to the King, as the executive part, and as the head and 
sovereign.””** 


The historical basis of the prerogative copyright in statutes and 


proclamations was indicated by Skinner L. C. B. in Eyre and Strahan v. 
Carnan: 


There are traces of the ancient mode of promulgating the ordinances of 
the state yet remaining to us, suited to the gloominess of the times when few 
who heard them could have read them; the king’s officers transmitted authentic 
copies of them to the sheriffs, who caused them to be publicly read in their 
county court. When the demand for authentic copies began to increase, and 
when the introduction of printing facilitated the multiplication of copies, the 
people were supplied with copies by the king’s command by his patentee. This 
seemed a very obvious and reasonable extent of that duty which lay upon the 
crown to furnish the people with the authentic text of their ordinances. Our 
courts of justice seem to have so considered it when they established it as a 
rule of evidence, that acts of parliament printed by the king’s printer should 
be deemed authentic, and read in evidence as such.*® 


But although the power of the crown and its prerogative over the 
printing of public documents and acts of parliament as well as of works 
of religion seems never to have been seriously questioned,®* it has been 
rested by judges upon different principles. Some have based it upon 


property, as, e.g., in the case of the translation of the bible having been 
actually paid for by James I. Others have referred to the vesting of the 
prerogative in the king with reference to his character as head of the 
church. The better opinion seems to be that it is referred to another 
consideration, namely, to the character of the duty imposed upon the chief 
executive officer of the government, to superintend the publication of the 
acts of the legislature, and acts of state of that description, and also of 
those works upon which the established doctrines of our religion are 
founded—that it is a duty imposed upon the first executive magistrate, 





be restrained to the reasons for its existence. As executive magistrate, the crown 
has the right of promulgating to the people all acts of state and government. This 
gives the king the exclusive privilege of printing, at his own press, or that of his 
grantees, all acts of parliament, proclamations, and orders-of-council. See also 
2 Blackstone’s Commentaries, at p. 409. 

®4(1769) 4 Burr. 2303, at 2404. 

85(1781) 6 Bac. Abr., 7 ed., pp. 509-12. 


®6Manners, Miller and Buchan vy. Blair, (1825) 3 Blight. N.S. 391 (per Lynd- 
hurst, L.C.). 
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carrying with it a corresponding prerogative.*" 

In Millar v. Taylor, opinion was divided as to the basis upon which 
crown copyright rests. Both Lord Mansfield and Willes J. based it upon 
property. But Lord Mansfield nevertheless adhered to the idea of 
prerogative based on executive power when he stated that the right of 
publication of acts of parliament belonged to the king as the executive 
part, and as the head and sovereign. Willes J. stated that the right to 
publish acts of parliament derived from the king’s position as head of the 
state, while in the case of works otherwise acquired, as, e.g., by purchase, 
the right is independent of prerogative. Yates J. held unhesitatingly for 
ihe prerogative right based on executive power “as head of the church and 
of the political constitution.” There is, therefore, no justification for stating 
that Millar v. Taylor is authority for the proposition that, after its date, 
crown copyright was based solely upon a proprietary right and that 
prerogative no longer played any part. With respect therefore, it must 
be said that Baxter C.J. in Rex v. Bellman® misdirected himself when he 
said: “By the time of Lord Mansfield the idea of prerogative had pretty 
well disappeared and the King’s exclusive right was put on the ground 
of property.” What Millar v. Taylor decided, and the only basis upon 
which the decision can be understood, is that crown copyright rests upon 
prerogative, based in the case of some works on executive power, and in 
other works upon proprietary right. The later cases, particularly Manners 
et al. v. Blair®* and Attorney-General of New South Wales v. Butterworth 
and Co. (Australia) Ltd.® accord completely with this view. 

(3) Law Reports. The law is settled that copyright may be acquired 
by a reporter or editor of those parts of a report of which he is the author 
or compiler, such as head-notes, annotations, additional citations, state- 
ments of fact, and abstracts of the arguments of counsel.®* In the case of 
judicial decisions, however, the matter seems never to have come up for 
decision either in Canada or Great Britain. In the United States the 


®7Donaldson v. Becket, (1774) 4 Burr. 2408 (per Lord Camden); Eyre and 
Strahan v. Carnan, (1781) Exchequer (per Baron L.C.B.) ; Universities of Oxford 
and Cambridge v. Richardson, (1802) 6 Ves. 704; Grierson v. Jackson, (1794) 
Ridg. L. & S. 304, at p. 306 (per Clare L.C.) ; Manners, Miller and Buchan v. Blair, 
(1825) 3 Bligh. N.S. 391 (per Lyndhurst L‘C.). 

88[1938] 3 D.L.R. 548, at p. 553. 

89(1825) 3 Bligh. N.S. 391. 

9011937] N.S.W.R. 195. 

*\ Butterworth v. Robinson, (1801) 5 Ves. 709; Sweet v. Shaw, (1839) 3 Jur. 
217; Saunders v. Smith, (1838) 3 My. & Cr. 711; Sweet v. Maugham, (1840) 11 


Sim. 51; Hodges v. Welsh, (1840) 2 Ir. Eq. 266; Sweet v. Benning, (1855) 16 C.B. 
459, 
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decisions of the courts are not the subject of copyright whether of the 
judge preparing and delivering the opinion, the reporter, or the state.”* 
This is on the same principle which, in the United States, provides that 
every person is entitled to print and publish all statutes without restraint, 
on the ground that no one can obtain the exclusive right to publish the 
laws of a state.** In Canada and Great Britain, on the contrary, judicial 
decisions may be regarded as falling within the purview of crown copyright 
on the principle stated in Stationers v. Patentees about the Printing of 
Rolle’s Abridgment™ that the judges are paid by the crown and copyright 
in their official pronouncements resides in the crown. It is obvious that 
judicial decisions are a proper subject of copyright. It is equally obvious 
that copyright in them should not reside in the judges who prepare them. 
The property inherent in them is governed by the same principles that 
apply to all literary compositions. A judge is obviously in the employment 
of the state under a contract of service (even though dignified by royal 
appointment) and the decisions are prepared and made in the course of 
his employment. On the express provisions of section 12 of the Copyright 
Act the copyright resides in the employer, namely the government of which 
the crown is the chief executive. Whether the title of the crown to this 
form of copyright resides in prerogative or property is immaterial—the 
title is clearly in the crown. Whether it would ever attempt to enforce 
its right is another question. It is significant that judicial decisions do 
not appear among the enumerated subjects of crown copyright in the 
treasury minute of August 31, 1887°° but it is not claimed that list 
is by any means exhaustive. 


(4) Miscellaneous Works. As observed by Baxter C. J. in Rex v. 
Bellman “there remains in the Crown the sole right of printing a somewhat 
miscellaneous collection of works, no catalogue of which appears to be 
exhaustive.”** In Nicol v. Stockdale et al.,°" Thurlow L. C. observed that 
where the crown directs a voyage of discovery to be made and a narrative 
of the voyage to be prepared, that narrative is the property of the crown. 


*2Wheaton v. Peters, (1834) 8 Pet. 591; Banks v. Manchester, (1888) 128 U.S. 


244. 


*8Howell v. Miller, (1898) 91 Fed. 129; Davidson v. Wheelock, (1866) 27 Fed. 
61. 
**(1666) Cart. 89; the house of lords also approved the principle in Roper v. 


Streater, (1672) cited 4 Burr. 2316; Skin 234; 1 Mod. 257; Bac. Abr., tit. Preroga- 
tive. 


5See infra. 
9671938] 3 D.L.R. 548. 
97(1785) 3 Swans. 687. 
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If the crown gives all the benefit of the works to an individual, that person 
“és entitled to every benefit which can be derived under the statute of Queen 
Anne.” Thurlow L.C. was obviously quite satisfied as to the crown’s 
copyright in the work, but as to the extent of that right, or the basis of 
it, he was far from clear. If the crown was entitled to copyright by 
prerogative the right would be perpetual. It will be noted that Thurlow 
L.C. declared that, in order to acquire the copyright given by the Copy- 
right Act of 1709 it must be clearly vested by the crown in that person 
to whom the benefit is given. Such a principle appears in no other case 
and it would seem that, on this occasion at least, he was speaking per 
incuriam. 

Ordnance survey maps®** and admiralty and hydrographic charts are 
the subject of copyright on the part of the crown, but the neat question 
arises whether they are subject to perpetual copyright arising by preroga- 
tive, whether in the nature of an executive power or a proprietary right, 
or to the limited copyright provided by section 11. In Rex v. Bellman®® 
Baxter C.J., held that such charts were the subject of crown copyright, 
but upon what basis and to what extent is not clear from his judgement. 
He discusses at length those works in which perpetual copyright exists by 
virtue of the prerogative as well as those in which the rights arise under 
the Copyright Act. But he did not say into which category the hydro- 
graphic chart under consideration fell. No doubt this is explainable by 
virtue of the fact that the question at issue was one of admissibility of 
evidence and that crown copyright arose only as an incident of the 
resolving of that question. 

In former times the opinion was held that almanacs fell within the 
domain of crown copyright upon the basis that the regulation of time is 
in all countries a matter of state, and almanacs are nothing else but an 
application to a particular year of the general calendar prefixed to the 
prayer book and as such are parts of an act of parliament. The matter 
came up in The Company of Stationers v. Partridge No decision was 
given in that case however. It appears in Millar v. Taylor’? that the 
crown had been in the constant course of granting the right of printing 
almanacs. James II granted that right by charter to the stationers’ 
company and the two universities, and for a century they kept up that 
monopoly by the effect of prosecutions. In The Company of Stationers v. 


*8R. v. Mutch, (1914) Macg. Cop. Cas. 159. 
Supra. 

100(1713) 10 Mod. 105. 

101Cf. Millar v. Taylor, (1769) 4 Burr. 2402 (per Lord Mansfield). 
102(1769) 4 Burr. 2303, at p. 2402 (per Lord Mansfield). 
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Seymour" a patent for the sole printing of almanacs was held valid on 
the ground that the almanac which is put in the rubrick of the prayer 
book proceeded from a public constitution; it was established by the 
church and was under the government of the archbishop of Canterbury ; 
so that almanacs might be accounted prerogative copies. At length Carnan, 
“an obstinate man,” insisted upon printing them and an injunction was 
granted against him. When the matter came up for hearing, however, in 
The Stationers’ Company v. Carnan,’* on a case stated out of chancery 
for the opinion of the court of common pleas, it was certified “that the 
Crown had not a prerogative or power to make such a grant to the 
plaintiffs, exclusive of any other or others.” As Erskine L.C. observed in 
Gurney v. Longman this case settled the principle that “almanacs were not 
prerogative copies.”"°* Following that decision the house of commons 
threw out a bill, brought in for the purpose of vesting the sole right of 
printing almanacs in the stationers’ company.’ 

(5) Duration of Crown Copyright by Prerogative. An examination 
of the eommon-law decisions will show that copyright by prerogative is 
in quite a different position from that enjoyed by private authors. Thus, 
in Millar v. Taylor Lord Mansfield stated that “it is and has all along 
been admitted that, by the common law, the King’s copy continues after 
publication.”*** And in the same case, Yates J. observed: 


And as printing has, since the invention of that art, been the general mode 
of conveying these publications, the King has always appointed his printer. 
This is a right which is inseparably annexed to the King’s office: but no such 
right is annexed to the situation of any private author. The King does not 
derive this right from labour, or composition, or any one circumstance attending 
the case of authors. . . . From these authorities, therefore, I say, it seems 
to me that the King’s property in these particular compositions called prerogative 
copies stands upon different principles than that of an author; and therefore 
will not apply in case of an author.'% 


It is important to note that Yates J. was here discussing one of the 
questions propounded to the court which was, whether an author had at 
common law perpetual copyright in his work, and whether the Copyright 
Act of 1709 took away that right on publication. Yates J., in a dissenting 
judgment, held that perpetual copyright did not exist at common law in 


103(1677) 1 Mod. 257. 
104(1775) 2 Wm. B1. 1004, at p. 1009. 

105(1807) 13 Ves. Jun. 493, at p. 508. 

106Gurney v. Longman, (1807) 13 Ves. Jun. 493, at p. 508 (per Erskine L.C.). 
107(1769) 4 Burr. 2303, at p. 2401. 

108At p. 2383. 
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the case of private authors and that copyright under the statute existed 
only for the limited time prescribed by the statute upon publication. The 
house of lords in Donaldson v. Becket’® which over-ruled Millar v. Taylor, 
held that the author of any literary composition and his assigns had, by 
the common law, the sole right of printing and publishing the same in 
perpetuity, but that this right was taken away by the statute of 8 Anne, 
being merged, upon publication, in the statutory right conferred by the 
Copyright Act. It, therefore, must be noted that Yates J. excepted crown 
copyright from the principles he enunciated with regard to copyright of 
authors, and, although he does not so state in his judgement, he must 
be taken to have meant by his differentiation, that, so far as crown copy- 
right was concerned, he concurred with the opinion of the rest of the 
court that the perpetual right at common law was not merged in and 
extinguished by, the statutory right. 

The decisions in Jefferys v. Boosey,"° Caird v. Sime," and Macmillan 
and Co. v. Dent'** have effectively disposed of the suggestion that common- 
law copyright of private authors continued after publication. But as Yates 
J. in his dissenting judgement in Millar v. Taylor'™* pointed out, there is 
no analogy between copyright of private authors and copyright residing 
in the crown. These later cases do not affect the authority of the cases 
establishing and recognizing the royal prerogative right of perpetual copy- 
right, nor do they affect the view expressed by the majority of the judges 
in Millar v. Taylor that prerogative, whatever its basis or origin, is the 
foundation of this type of property. It will therefore be seen that the 
crown has the sole perpetual right, founded upon prerogative, based either 
upon property or executive power, to publish a number of works of a 
religious, legal, and state nature, not only by its own agencies, but by others 
upon grant of that privilege, and to prevent their unauthorized publication. 
This right is not, as in the case of private authors, lost upon publication 
but continues in perpetuity.’ 


IV. Crown Copyricut 1n CANADA 


So far we have been considering the existence of copyright by virtue 
of the crown prerogative in England. The question naturally arises whether 


109(1774) 4 Burr. 2408. 

110(1854) 4 H.L.C. 815. 

111(1887) 12 A.C. 326. 

11271907] 1 Ch. 107. 

118(1769) 4 Burr. 2303, at p. 2383. 

114Millar vy. Taylor, (1769) 4 Burr. 2401; 5 Bac. Abr. 598; Chitty, Prerogatives 
f the Crown, at p. 241. 
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such a prerogative right exists in Canada. A number of decisions enables 
us to answer that question in the affirmative. Of these the first is Manners 


et al. v. Blair where Lord Lyndhurst L.C., speaking in the house of lords, 
determined that the prerogative right existed in Scotland to the same extent 


as in England. He said: 


In Scotland, as well as England, patents of this description have been 
granted without dispute or contest, for more than two hundred years. . . . 
In the course of this argument it was assumed, as the basis of a part of an 
argument, that the prerogative in England depended upon the King’s character 
as supreme head of the Church; and it was argued, that the principle did 
not apply to Scotland, for that although the King was the supreme head of 
the Church in England, he was not the supreme head of the Church in Scotland ; 
and therefore the prerogative might well exist in this part of the island, and 
yet not exist in Scotland. But, I have already stated that I do not refer 
the prerogative to the circumstances of the King being, in a spiritual or ecclesias- 
tical sense, the supreme head of the Church in England, but to the kingly 
character—to his being at the head of the Church and State, and it being 
his duty to act as guardian and protector of both,—a character which he has 
equally in Scotland and England. It is perfectly clear, that it is the duty 
of the King to act this part, as the guardian of the Church in Scotland... . 
1 think, therefore, that this right and prerogative depends upon the King’s 
character as guardian of the Church and guardian of the State, to take care 
that works of this description are published in a correct and authentic form; 
and that those arguments upon which the authority rests in this country apply 
also in Scotland."'® 


Upen the same reasoning, the king’s character as king of Canada, 
accords to him the same prerogative right and the same duty to act as 
guardian of the church and the state. The extent of the prerogative right in 
Canada was effectively settled by the judicial committee in Liquidators of 
the Maritime Bank of Canada v. The Receiver General of New Brunswick, 
where Lord Watson said: “The prerogative of the Queen, when it has not 
been expressly limited by local law or statute, is as extensive in Her 
Majesty’s colonial possessions as in Great Britain.”!*® 

There is also direct authority on the point. In Rex v. Bellman*"* Baxter 
C.J., of the New Brunswick supreme court, considered the question of 
crown copyright in an exhaustive judgement. The case involved a prose- 
cution against the master of a ship for carrying liquor in violation of the 
Customs Act and, on appeal from an acquittal, it was held that admiralty 
charts prepared under governmental authority are admissible in evidence 


15(1825) 3 Bligh. N.S. 391, at p. 403. 
116[1892] A.C. 437, at p. 441. 
117[1938] 3 D.L.R. 548. 
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as public documents as an exception to the hearsay rule. In the view of 
Chief Justice Baxter “constitutional changes have shattered the idea of 
prerogative” and “by the time of Lord Mansfield the idea of prerogative 
had pretty well disappeared and the King’s exclusive right was put on 
the ground of property.” Nevertheless, according to Baxter C.J. “there 
remains in the Crown the sole right of printing a somewhat miscellaneous 
collection of works, no catalogue of which appears to be exhaustive.” While 
discussing some of the earlier decisions and the terms of section 18 of 
the imperial and section 11 of the Canadian Copyright Acts, the learned 
chief justice does not attempt to enumerate any of the catalogue of works 
in which the crown may have copyright. The point at issue being, as his 
lordship is careful to point out, one of admissibility of evidence rather than 
of subsistence of copyright, the judgement states the applicable principle’’* 
when the learned chief justice says that “the Crown has the same capacity 
of acquiring copyright as a private individual but asrthis is not expressly 
mentioned in the Imperial Copyright Act I think this capacity must be 
referred to the common law right which I have previously tried to indicate.” 


The point at issue of how far copyright by virtue of crown prerogative 
will subsist in a Dominion or colony and whether it subsists on the same 
principles and to the same extent as in Great Britain fell to be decided 
in an Australian case in the same year as the Bellman Case in Canada.’ 
The argument of counsel and the judgement proceed to discuss the 
previous decisions in a full and exhaustive manner and Long Innes C.J. 
in Eq. sums up the discussion by saying: “A consideration of the authorities 
already mentioned establishes, in my view, the existence of the prerogative 
right under consideration,’?*° 


After an elaborate review of the authorities on the constitutional 
position’* Long Innes C.J. in Eq. held that these established that the 
prerogative right in question, if it is to be regarded either as a purely 
executive power relating merely to the internal self-government of the 
state or commonwealth, or as in its nature mainly executive and so limited, 





118At p. 557. 

119 Attorney-General for New South Wales vy. Butterworth and Co. (Australia) 
Ltd., [1938] N.S.W.R. 195. 

120At p. 236. 

121Musgrave v. Pulido, (1879) 5 A.C. 102; Fabrigas v. Mostyn, (1773) 1 Cowp. 
161; Hill v. Bigge, (1841) 3 Moo. P.C. 465; Cameron yv. Kyte, (1835) 3 Knapp. 332; 
Phillips v. Eyre, (1870) L.R. 4 Q.B. 225; Commercial Cable Co. v. Government of 
Newfoundland, [1916] 2 A.C. 610; Toy v. Musgrave, [1891] A.C. 272; Bonanza Creek 
Gold Mining Co. Ltd. v. The King, [1916] 1 A.C. 566; Attorney-General for Ontario 
v. Attorney-General for Canada, [1912] A.C. 571. 
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is vested in regard to the statutes of New South Wales either in the crown 
in right of the state or in the crown in right of the commonwealth. 
Furthermore, said Long Innes C.J., “I think also that they further establish 
that certain prerogatives, not of the nature of executive powers, but in 
the nature of proprietary rights, which arose by virtue of the King being 
the supreme executive authority of a particular territorial unit possessed 
of self-government are also held by the Crown in right of that particular 
territorial unit or political entity.” 

It is important to emphasize this last statement for two reasons. The 
first is that the learned chief justice points out that prerogatives in the 
nature of proprietary rights still exist as well as those based upon executive 
power. At a later stage of his judgement,’** Long Innes C.J. holds in 
terms that the prerogative right to grant patents conferring on the 
patentees the exclusive right of printing acts of parliament is not such 
a right on the part of the king to do certain things, at certain times and 
places, apart from parliamentary authority, as is embraced within the issue 
of letters patent for inventions,’** and does not fall into the same category. 
In the case of patents of invention the right is not based on any proprietary 
right in the king in respect to inventions; while in the case of copyright 
the right is based on property. The decision in Millar v. Taylor'** that the 
crown had a property in the nature of copyright, has not been affected by 
the later decisions. The second reason for emphasis lies in the determina- 
tion of the question that prerogatives in the nature of proprietary rights 
are held by the crown in right of each particular territorial unit possessed 
of self-government.’*® On the specific point, therefore, Long Innes C.]. 
held that the prerogative power to print state statutes in Australia, whether 
it was in the nature of an executive power or a proprietary right, was 


122At pp. 245 ff. 
123In Great Britain and Australia the grant of patents of invention flows from 
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vested in the crown in right of the state immediately prior to the con- 
federation of the Commonwealth of Australia. Upon the formation of 
the Commonwealth this prerogative in the nature of a proprietary right 
was not taken away from the state. The grant of legislative power to a 
Dominion in respect of the property of a province does not necessarily 
and of itself deprive the province of its proprietary rights, although the 
exercise of the power may affect them.’** Such legislative power can 
not be so exercised in Canada as to deprive a province of proprietary rights 
which it possesses.'* 

It is, of course, immaterial whether the proprietary right of crown copy- 
right be asserted to reside in the crown in the right of the Dominion or 
of the provinces. The crown is one and indivisible and ubiquitous 
throughout the British dominions.’** The principle has been stated in 
an Australian case by Isaacs J., in the following words : “Where responsible 
government exists, it is an axiom of the public life of the British Common- 
wealth of Nations that the King’s agents to regulate the exercise of his 
royal authority with respect to each Dominion are those chosen by the 
people of that Dominion. In the development of the Federal system. in 
the Dominions, the doctrine adapts itself to the differentiation of ministerial 
agents for different purposes in the same locality.””** 

It would, therefore, seem that the proprietary right of crown copyright 
is capable of being asserted by his majesty’s attorney-general for that 
constitutional unit which has jurisdiction to entertain the appropriate 
action.’*°. While the crown is one and indivisible throughout the Dominions 
and their constituent parts it is necessary for procedural purposes that 
the crown should be regarded as separate juristic entities." It would 
seem, therefore, that the proprietary right of crown copyright would belong 
to the crown in right of the Dominion or of the provinces respectively, 


126 Attorney-General for the Dominion of Canada v. Attorney-General for the 
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depending upon where the copyright came into being. This point will be 
referred to at another stage. 

There can, therefore, be no question but that crown copyright existed 
by virtue of the prerogative immediately prior to the commencement of 
The Canadian Copyright Act in 1924. Such copyright was in no way 
affected by the enactment of sections 42 (5), 45, or 11 of that act by reason 
of the principles contained in section 16 of the Interpretation Act coupled 
with the clear intent of the opening phrase of section 11 to the effect that 
it was to operate “without prejudice to any rights or privileges of the 
Crown.” 

Although Lord Dunedin in Attorney-General v. De Keyser's Royal 
Hotel Ltd.'** stated the settled principle that if the whole ground of some- 
thing which could be done by prerogative is covered by a statute, it is 
the statute that rules, nevertheless, it is an equally settled principle that 
the prerogative can be abridged or curtailed only by specific words or 
necessary implication.’** The crown’s proprietary right by way of copy- 
right in such works as the bible, the book of common prayer, acts of 
parliament, orders-in-council, regulations and state papers generally, there- 
fore, still subsists by virtue of the prerogative and is in no way dependent 
upon section 11 of the Copyright Act. The copyright, as we have seen, 
is perpetual and is not limited to the term specified in the statute. 

It is obvious, upon an examination of the terms of section 11, that 
certain rights by way of copyright residing in the crown are provided which 
are both narrower and at the same time wider than those existing by 
virtue of the prerogative. They are narrower in that by virtue of the 
prerogative right it is not necessary to show that a work in question 
“is, or has been, prepared or published by or under the direction or control 
of His Majesty or any government department.” The prerogative right 
subsists quite apart from authorship or from responsibility or expense of 
publication but depends solely upon the kingly character of the crown as 
head of the church and state and the corresponding duty to act as guardian 
and protector of both. This is of some importance in the consideration of 
the position of acts of parliament for in the legal sense there is no author 
ot a statute. It might of course be reasonably argued that a statute 
is a literary work and as such must have an author or authors and copy- 
right therefore subsists in it, or in the alternative, that it falls within the 


13211920] A.C. at 526. 
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terms of section 11 of the Copyright Act. But such an argument becomes 
unnecessary when it is borne in mind that statutes fall within the special 
type of copyrights which arise by virtue of prerogative. Then, on the 
other hand, the statute provides rights which may be wider than those 
subsisting by virtue of the prerogative. There is no case reported where 
regulations, reports, briefs, opinions, and a host of other documents and 
works of that general type, have ever been brought before a court on the 
basis of crown copyright subsisting therein. The statute throws a wide 
net over every work of that nature, which may or may not be the subject 
of prerogative copyright. So long as it was prepared by or under the 
direction or control of his majesty or any government department, crown 
copyright subsists therein. But the section goes even farther. The crown 
will have copyright in any work so long as it is published by or under 
such direction or control. Subject to any agreement with the author, the 
crown will have copyright merely by paying for the publication of a work 
or, even without paying for it, by having it published under the direction 
or control of the crown or a government department. This is a reversal 
of the usual position with respect to ownership of copyright, for the general 
basis of the statute is that copyright shall in the first instance be the 
property of the author.’** This principle is departed from in the case 
of contracts of service’*® and one or two other minor particulars, but in 
the case of works prepared for or published by the crown or the govern- 
ment no contract of service is necessary to vest the copyright in the crown. 

The statutory copyright again is narrower than the prerogative right 
in that the former is limited in its duration to fifty years from the date of 
publication while in the latter case it is perpetual. It is of much importance 
to ascertain whether the crown is, and has been in the past, entitled to 
copyright in these lesser types of publication by virtue of its prerogative, 
whether in the nature of an executive power or a proprietary right. On 
the principle settled in Nicol v. Stockdale’** it would seem that it is. If 
such copyright exists it is perpetual in its nature, for the decisions in Millar 
v. Taylor'** and Donaldson v. Becket'** clearly indicate that the effect 
of the statute of 1709, while effectively putting an end to common-law 
copyright in published works on the part of private authors, had no such 
effect on works belonging to the crown. No statute since that time has 
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ever provided otherwise and in considering this question, emphasis must 
again be placed on section 11 of the Canadian statute. 

It would, therefore, appear on the principles above discussed that 
statutes, orders-in-council, and state documents of all types are subject 
to perpetual copyright by virtue of the prerogative. Copyright in 
Dominion statutes and other documents of a Dominion nature or origin 
will reside in the crown in the right of the Dominion while copyright in 
provincial statutes and other official documents of provincial import will 
reside in the crown in the right of the respective provinces. If, on the 
other hand, it should be held that copyright by crown prerogative exists 
only in the more important classes of works which have been the subject 
of the various decisions herein discussed different principles will arise. 
For such a determination there is no authority in the decided cases and 
Nicol v. Stockdale points the other way. But that is not to say that such 
a decision may not be made. At what point a work would in such a 
case be held to have ceased to be of sufficient importance to fall into that 
class of works in which perpetual copyright subsists by virtue of the 
prerogative would obviously be a matter of some nicety. 

If this view is correct, then the earlier discussion of the scheme of the 
Copyright Act becomes of considerable importance. Not all works published 
before the act of 1921 were the subject of copyright. The subject is too 
complicated to discuss in detail here,’*® but it is sufficient to say, as an 
example, that artistic works were not entitled to Canadian copyright unless 
the terms of the Dominion Copyright Act of 1906'° with respect to their 
publication and registration had been complied with. Those works in 
which copyright did not subsist immediately prior to January 1, 1924, 
received no rights under the transition section of the new act. It is quite 
probable that considerable numbers of government documents and works 
made before 1924 were not registered under the 1906 act and, subject 
to any rights in literary works which might have been acquired by the 
crown under the Imperial Literary Copyright Act of 1842,'*! those works 
would not acquire copyright under the act of 1921 and, if they did not fall 
within the class of works subject to the prerogative proprietary right, 
would not now be the subject of any copyright. The discussion, being 
hypothetical, need not be pursued farther. It is submitted that crown copy- 
right does not depend upon statute. 

But the decided cases have so far considered only isolated instances of 
crown wich right and have spoken vaguely of the “somewhat miscellaneous 
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collection of works” the sole right of printing which resides in the crown. 
It is submitted that that is hardly an accurate statement of the law if it is 
meant to be restrictive in any way of the works in which the crown may have 
perpetual copyright. We have seen that Donaldson v. Becket'*® held that 
the effect of the statute of Anne was to extinguish the right on the part of 
the private author in published works so far as. perpetuity.was concerned,*** 
but an examination of the judgement in Millar v. Taylor'** will show that 
the statute had no effect on crown copyright. It is therefore submitted that, 
in any case where the crown can show the existence of a proprietary right 
occasioned by authorship on the part of its servants, in the course of their 
employment, it will be entitled to perpetual copyright apart from the terms 
of section 11 of the act. The decided cases, therefore, with respect to 
statutes, the bible, etc., are of importance only as indicating the existence of 
this proprietary right which might otherwise be questioned on the ground 
of non-proof of authorship. This view is strengthened by noting that it is 
only the authorized translation of the bible which is so protected. Any 
other version or translation is free for reproduction at will. On this view 
of the law, section 11 of the Canadian act is redundant and unnecessary. 
Perpetual crown copyright not having been specifically extinguished by 
statute subsists in all crown and government documents and the opening 
phrase of section 11 serves to emphasize that submission. 


V. ENFORCEMENT OF CROWN COPYRIGHT 


In Great Britain the practice relative to the enforcement by the crown 
of its copyright in various works has been clarified by the issue of two 
treasury minutes. The first, dated August 31, 1887, divided crown publi- 
cations into seven classes as follows: (1) reports of select committees of 
the two houses of parliament, or of royal commissions ; (2) papers required 
by statute to be laid before parliament, e.g., orders-in-council, rules made 
by government departments, accounts, reports of government inspectors : 
(3) papers laid before parliament by command, e.g., treaties, diplomatic 
correspondence, reports from consuls and secretaries of legation, reports of 
inquiries into explosions or accidents, and other special reports made to 
government departments; (4) acts of parliament; (5) official books, e.g., 
king’s regulations for the army or navy; (6) literary or quasi-literary 
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works, e.g., the reports of the “Challenger” expedition, the rolls publica- 
tions, the state trials, the “Board of Trade Journal”; and (7) charts and 
ordnance maps. 

The second treasury minute, that of June 28, 1912'** recites the above 
classification and then proceeds to state that a considerable and increasing 
number of government works falls into the three last classes above. These, 
often produced at considerable cost, are not to be reproduced by private 
enterprise for the benefit of individual publishers. They are to bear on 
their title page an indication that crown copyright is reserved ; any infringe- 
ment is to be brought to the notice of the controller of the stationery 
office who will refer to the treasury board for instructions as to whether 
such infringement shall be made the subject of legal proceedings. The 
publications which fall into the first four classes are issued for the use and 
information of the public, and it is desirable that the knowledge of their 
contents should be diffused as widely as possible. In the case of these 
publications no steps will ordinarily be taken to enforce the rights of the 
crown in respect of them. The rights of the crown will not, however, 
lapse, and should exceptional circumstances appear to justify such a course 
it will be possible to assert them. Procedure is indicated if such a course of 
action is decided upon, and it is noted that acts of parliament, except when 
published under the authority of the government, must not purport on the 
face of them to be published by authority. 

But the treasury minutes above set out constitute no infallible guide to 
the copyist. Governments seldom commit themselves to a divesting of rights 
without leaving a convenient handle by which they may be grasped and 
revested. The words of the minute of 1912 indicate as much, and two 
cases show that care must be exercised in dealing with government publi- 
cations. Thus, in Rex v. Mutch,** a defendant was fined for piracy of an 
ordnance survey map and ordered to deliver up or destroy all remaining 
copies. In the second case, which we have already had occasion to con- 
sider,*** a well-known Australian law book publisher was restrained by 
injunction from printing the statutes of New South Wales to which copious 
notes and information of an original character had been added at great 
expense to the publisher. It will be noted that the subject-matter of the 
action concerned one of the classes of publications which, according to the 
imperial practice, are issued for the use and information of the public and 
are to be diffused as widely as possible. Although this was an Australian 
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decision, the principle is the same and the situation might well arise in 
Canada. One is, however, prompted to question whether the basis of 
enforcing such a crown prerogative copyright does not lie more in the pro- 
fit to be gained by the king’s printer than in the dissemination of accurate 
and useful copies of the statutes to the public. Experience has shown that 
most reputable publishing houses are at least as careful and accurate in their 
type-setting as the various king’s printers. 

No such directions or minutes of instruction respecting the use of crown 
copyright have been issued by the responsible authorities in Canada. Until 
such time as they are, it would seem that the public must rely exclusively 
on such publications as are put out by the government and must make no 
use of them in any form by way of reproduction. And that last statement 
must be taken literally. The crown is not subject to the terms of the Copy- 
right Act relating to permitted acts of infringement*** and it would there- 
fore seem that the publication of even one section of a statute would tech- 
nically constitute an infringement. It may well be that the Canadian 
government would not bring action for such a miniscule infringement of its 
privilege, but text-books writers and newspapers should not be left in such 
a position of uncertainty. 

There was formerly opinion somewhat vaguely expressed to the effect 
that statutes could be printed if they were used purely as a basis for the 
writing of comments and annotations. Thus in Baskett v. Cunningham,’** 
a case which concerned the publication of A Digest of the Statute Law con- 
taining the statutes at large, methodized under alphabetical heads, with 
notes from Coke and other writers, the lord chancellor, in considering the 
grant of an injunction, stated that in his opinion the work was within the 
patent of the king’s printer, and that the notes were merely collusive. Such 
a consideration flowed from the opinion then held, that an abridgement of 
a work, fairly made, and upon which skill and labour were expended, would 
not be restrained.’ Such an opinion, however, confused subsistence of copy- 
right with infringement of copyright. Such an abridgement may constitute 
an original work capable of acquiring copyright,’™but that is not to say that 
its publication will escape a charge of infringement.’*? Whether, there- 


1448S. 17(1). 

149(1762) 1 Wm. BI. 371. 

150Gyles vy. Wilcox, (1742) Atk. 141; Dodsley v. Kinnersley, (1761) Amb. 403; 
Hawkeworth v. Newbery, (1774) Lofft 775; Bell v. Walker, (1785) 1 Bro. C.C. 
451; D’Almaine v. Boosey, (1835) 1 Y. & C. Ex. 288; Hodges v. Welsh, (1840) 2 Ir. 
Eq. 266. 

151Leslie v. Young and Sons, (1894) A.C. 335; Macmillan v. Cooper, (1923) 
40 T.L.R. 186. 

152Tinsley v. Lacy, (1863) 1 H. & M. 747; Dickens v. Lee, (1844) 8 Jur. 183. 





130 Tue University oF Toronto LAw JOURNAL 


fore, the matter is abridged or added to makes no difference in principle. 
The question for decision is whether there has been a substantial repro- 
duction of protected material. It may now be taken as settled law that the 
addition of notes, comments, annotations, illustrations, or other material, 
while it may create a new work capable of acquiring copyright, will not 
avoid a charge of infringement.’** This principle applies, on direct authority, 
to annotated editions of the statutes.’ 


VI. University ‘CopyrRiGHT 


(1) Imperial. Shortly after the invention of printing, in the reign of 
Henry VI,.a printing press was set up at Oxford. The University of Cam- 
bridge soon followed suit, and the two seats of learning claimed thereafter 
the sole right of printing a number of works. To this list was added those 
works of which the sole right of printing was granted to them by royal 
letters patent. These letters patent have from time to time given to the 
universities either the sole right or, what is more usual, the concurrent right 
with the king’s printer, of printing the bible, the new testament, book of 
common prayer, administration of the sacrament, and other rites and 
ceremonies of the Church of England.*** But when, in 1774, in the case 
of Donaldson v. Becket,'** the house of lords decided that perpetual copy- 
right at common law in published works had been extinguished by the 
Copyright Act of 1709, the universities applied for and obtained an act of 
parliament which gave them perpetual copyright in all works the copyright 
in which had been given or bequeathed to them or might thereafter be given 
or bequeathed. This act,'*’ which in its preamble was stated to be for 
the purpose of amending the act of 8 Anne, provided that the two univer- 
sities in England, the four universities in Scotland, and the several col- 
leges of Eton, Westminster, and Winchester should, at their respective 
presses, have the sole liberty of printing and reprinting all works theretofore 
bequeathed or given, or at any time thereafter bequeathed or given by their 
authors or their representatives to or in trust for any such institution unless 
given only for a term of years."** 
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The privilege was to endure only so long as the books or copies were 
printed by the universities and colleges at their own printing presses and 
for their sole benefit and advantage; without derogating from the right to 
sell copyright under the Copyright Act of 8 Anne, the right given by the 
present act was to be void if any of the copyrights were sold or licensed, 
or any other person permitted to print any of the works.’*® All existing 
copyrights were to be registered by a prescribed date in the register of the 
stationers’ company and all future copyrights were to be so registered 
within two months of their gift or bequest.’ By an act of 1801'® Trinity 
College, Dublin, was given a similar perpetual copyright in the same terms 
as provided in the case of the other universities. 

The rights of the universities and colleges above mentioned were saved 
from the operation of the Literary Copyright Act, 1842, by section 27, which 
provided: “That nothing in this Act contained shall affect or alter the 
Rights of the Two Universities of Oxford and Cambridge, the Colleges or 
Houses of Learning within the same, the Four Universities in Scotland, 
the College of the Holy and Undivided Trinity of Queen Elizabeth near 
Dublin, and the several Colleges of Eton, Westminster, and Winchester, 
in any copyrights heretofore and now vested or hereafter to be vested in 
such Universities or Colleges respectively, any thing to the contrary therein 
contained notwithstanding.”*® 

The Imperial Copyright Act of 1911,’** provides that nothing therein 
shall deprive any of the universities and colleges mentioned in the Copy- 
right Act, 1775, of any copyright they already possess under that act, 
but the remedies and penalties for infringement of any such copyright 
shall be under the new and not under the old act. The effect of this 
section is that while all existing university copyrights are continued in 
perpetuity, no new perpetual copyrights can be created.’ 

(2) Canadian. The Canadian Copyright Act, section 47, repeals all the 
enactments relating to copyright passed by the parliament of the United 
Kingdom so far as they are operative in Canada, but provides that such 
repeal shall not prejudicially affect any legal rights existing at the time 
of the repeal. 


16141 Geo. III, c. 107, s. 3. 

1625 and 6 Vic., c. 45, s. 27. 
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164The Copyright Act of 1775, 15 Geo. III, c. 53 is repealed by s. 36 of the 
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The situation, therefore, with regard to university copyright: in Canada 
at the present time depends upon an answer to the question as to whether 
the act of 1775 was in effect in Canada immediately prior to January 1, 
1924. This question has never been adjudicated in any case. The only 
guide therefore must be by way of analogy. The first light on the subject 
is shed by an examination of the position of the Literary Copyright Act, 
1842. In Smiles v. Belford’** the court of appeal for Ontario held that 
the Imperial Act of 1842 was in force in that province notwithstanding 
the fact that the Dominion parliament had exercised its power, as set forth 
in the British North America Act, 1867*** to pass a statute relating to 
copyright."** It must, however, be pointed out that by section 29 of 
the act of 1842, its provisions were enacted to extend to “every part of 
the British Dominions.” So also, the Dramatic Copyright Act of 1833,'* 
which was held to be in force in Canada’*®® was by its main enacting 
section’”® made applicable to “any part of the British Dominions.” Section 
2 of the act provided for penalties against persons for performing pieces 
contrary to the act as well in the British Dominions as in the United 
Kingdom. On the other hand, the Fine Arts Copyright Act, 1862'™ was 
held by the judicial committee not to extend to Canada.'"? The Fine Arts 
Copyright Act was not expressed to extend to the Dominions and the 
sections which provided remedies for infringement'™* referred only to acts in 
the United Kingdom. So also, in providing for matters of procedure,’ 
the act spoke only of the superior courts of record at Westminster and 
Dublin. For the same reason it has been suggested, although with some 
doubt, that the Imperial Copyright (Musical Compositions) Act, 1882," 
was never in force in Canada.'”* 
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When consideration is given to the act of 1775**" it will be noted that 
section 2 provided that the. penalty for infringement of copyright held by 
the English and Scottish universities and the three colleges was “to be 
recovered in any of his Majesty’s courts of record at Westminster, or 
in the Court of Session in Scotland.” The act’”* conferring perpetual 
copyright on Trinity College, Dublin, was, by its terms, made applicable 
only to “the United Kingdom and the British Dominions in Europe.” 
Actions for infringement are to be brought in the courts of record of the 
United Kingdom or of the British Dominions in Europe, in which the 
offence was committed.’ 

It would therefore appear that, on the principles applicable to the 
Fine Arts Copyright Act, 1862, neither of the imperial acts relative to 
university copyright was at any time in force in Canada. It must be noted 
that section 27 of the Literary Copyright Act, 1842, did not serve to extend 
the earlier acts to Canada. Section 27 of the 1842 act merely preserved 
the rights of the universities and colleges, and although the act of 1842 
was in force in Canada, the effect of section 27 was only to save rights 
and not to extend them. 

Little help is obtainable from internal sources in Canada. As noted 
above, no case has discussed the problem. The Canadian Copyright Act 
of 1921 contains no schedule of statutes repealed as does the Imperial 
Act of 1911. Curiously enough a bill was brought down before the 
Canadian parliament in 1911 in somewhat similar terms'*® to the Imperial 
Act of the same year but was not enacted. That bill contained a schedule 
of statutes to be repealed which was in terms practically identical with 
the like schedule in the Imperial Act. The only difference between the 
two schedules was that by the Imperial Act of 1911, all the sections of the 
act of 1775 were repealed, but by the Canadian bill it was proposed to 
repeal only sections 2, 4, and 5, leaving sections 1 and 3 still in force, 
thus preserving the perpetual copyright of the United Kingdom universities 
and colleges without requiring registration or providing any penalties for 
their infringement. From this it might be supposed that the law officers 
of the crown in Canada were of the opinion that the act of 1775 was in 
force in Canada and that it was desired to retain the perpetual copyright 


17715 Geo. III, c. 53. 

17841 Geo. III, c. 107. 

2178S, 3. 

180The main differences in principle were that it required registration as a con- 
dition precedent to the subsistence-of copyright ; it granted copyright only to residents 


of Canada; it required notice of copyright to appear on the work, and required works 
published in Canada to be printed or made in Canada. 
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of the universities. This view might have some force if it were not for 
the fact that, in the same schedule, there was numbered among the acts 
to be repealed, certain sections of the Fine Arts Copyright Act, 1862, 
which eight years earlier the privy council had held not to extend to 
Canada.*** Although this bill was not enacted as a statute until the revised 
bill which resulted in the act of 1921 was brought down, this incident 
is another example of the quality of statutory draftsmanship which from 
time to time gives so much trouble and difficulty to the courts of Canada 
and provides so much well-earned remuneration to lawyers. 

Assuming then, that neither of the acts conferring copyright in the 
universities was ever in force so far as Canada is concerned, what is the 
position of works given or bequeathed to the enumerated British univer- 
sities and colleges so far as Canadian copyright at present is concerned? 
Saving any rights existing at the time of the repeal, section 47 repealed 
all imperial enactments relating to copyright so far as they were operative 
in Canada. The acts of 1775 and 1801, not being in force in Canada, 
there was nothing to repeal and no rights to save. By section 45 no 
person is entitled to copyright or any similar right otherwise than in 
accordance with the terms of the 1921 act. Therefore, whatever rights 
the British universities and colleges may have by way of Canadian copy- 
right, among them cannot be the right of perpetual copyright to which they 
are entitled in Great Britain but only the copyright provided by the act 
of 1921. In order to obtain this right they must show that they had 
copyright subsisting in Canada prior to January 1, 1924, which will thus 
bring them within the provisions of the transition section'*? and thus 
provide the substituted right set forth in the first schedule. 

We need examine only two types of works, literary and artistic. The 
first is answered by a reference to the acts of 1775 and 1801, which 
required registration at stationers’ hall. If they were not so registered 
they did not obtain perpetual copyright. But registration did something 
more than that so far as our present examination is concerned. It served 
also to confirm in the owners of such works copyright under the Literary 
Copyright Act, 1842. Under that act, which remained in force until the 
enactment of the Imperial Copyright Act of 1911, the term of copyright 
was the life of the author and seven years after his death. If, therefore, 
registration in the registers of the stationers’ company was made by any 
of the enumerated universities and colleges in accordance with their 
particular statutes or under the act of 1842, or even without registration, 


1831Graves v. Gorrie, [1903] A.C. 496. 
1828, 42. 
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first publication took place in British territory, and that copyright was 
subsisting on December 31, 1923, it obtained the benefit of the transition 
section of the Canadian Act of 1921, and received the substituted right 
provided by the first schedule of that act. It is probably too obvious to 
require stating that, if registration had been made under the Canadian 
Act of 1906 and that copyright was still subsisting it would, by virtue of 
the transition section, also receive the substituted right under the 1921 
act. Ifa university had not registered it, of course, obtained no copyright 
under the act of 1775 and, if it had not first published in British territory, 
it obtained no copyright under the act of 1842, and therefore obtained no 
copyright under the terms of the transition section of the Canadian act. 
If such copyright did subsist but the author had been dead for more than 
seven years at the time of the commencement of the 1921 act it obtained 
no benefit therefrom. The enumerated colleges are therefore in the position 
that, with respect to a considerable number of works in which they hold 
perpetual copyright in the United Kingdom and those other British 
Dominions to which the imperial legislation applies, they will, in some, 
have no Canadian copyright at all, while in others, they will have the 
limited right enduring for the period set out in the Canadian act. For 
it must be noted that the effect of the transition section is, in many cases, 
to extend the life of copyright. Whereas under the 1842 act it lapsed seven 
vears after the author’s death, under the 1921 act it lapses only at the 
end of fifty years from the death of the author. As to present and future 
works, the universities and colleges are in the same position here as in 
England. They obtain copyright in accordance with the act of 1921 and 
for the term therein specified, or they obtain no copyright at all. 


With respect to artistic works the situation is even more simple. If 


the universities did not register their copyrights in artistic works under 
the Canadian Act of 1875*** they did not obtain Canadian copyright and 
so had no right which was in existence at the time of the commencement 
of the 1921 act, which could receive the benefit of the transition section. 
Registration at the stationers’ company could not serve to create Canadian 
copyright in an artistic work as it did in the case of a literary work and, 
unless copyright was subsisting at the effective date, there was nothing to 
which the substituted right could be transferred. 

So far, we have been speaking of published works. If, of course, 
work was in the hands of one of the designated universities in an un- 
published condition it was entitled to common-law copyright which on 


183R.S.C. 1906, c. 70. 
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the principle stated in Donaldson v. Becket'** endured without limitation 
until publication. Being entitled to common-law copyright it obtained the 
substituted right under the 1921 act.*** The common-law copyright exist- 
ing in such unpublished work was an inchoate right which could be turned 
into an actual right by a formal act,'** and therefore fell within the classes 
of works in which copyright subsisted and which received the benefit of 
the transition section. Upon future publication, copyright in such a work 
will subsist in accordance with the provisions of the act of 1921.'** 


Harotp G. Fox 
School of Law, University of Toronto. 


184(1774) 4 Burr. 2408; see also Mansell y. Valley Printing Co., [1908] 2 Ch. 
441, at p. 447. 

18574 re Dickens, [1935] 1 Ch. 267, at p. 307. 

186F W. Savory Ltd. v. World of Golf Ltd., [1914] 2 Ch. 566; and cf. H. G. 
Fox: “Some Points of Interest in the Law of Copyright,” 6 University of Toronto 
Law Journal (1945), at p. 119. 

18TThe universities in Canada, most of which are corporate bodies created by 
statute are capable, as are other types of corporation, of acquiring and owning copy- 
right. (Cf. Massie and Renwick v. Underwriters’ Survey Bureau Ltd. et al., [1940] 
S.C.R. 218, at p. 229.) Some at least of the provinces have passed special legislation 
vesting in the universities the power to acquire and hold patents, trade marks, and 
copyright (see, eg., The University Act. R.S.O. 1937, c. 372, s. 32(iii)), but such 
provisions are redundant and unnecessary. Apart from this there are no special 
statutory provisions affecting copyright owned by universities in Canada. 





SIXTEENTH-CENTURY TREATISES FOR JUSTICES 
OF THE PEACE* 


A FEW months after the publication of my Early Treatises' and 

therefore too late for discussion in my volume, two important 
manuscripts that had belonged to William Lambard were sold at auction 
in London. One, according to the catalogue of sale, was ‘‘the original 
MS. of the first two books’’ of the Eirenarcha; the other, a treatise on 
‘Justices of Peace,’’ dated December 6, 1580, by John Goldwell of 
Gray’s Inn, was described scornfully by Lambard as ‘“‘not muche laboured 
by the author’ and refused publication when offered to a printer. 
Through the generous co-operation of two distinguished firms of dealers* 
and of the British museum authorities, the Eirenarcha manuscript was 
purchased by the museum and is now Add. MS. 41137. 

There is no need to repeat here my arguments set forth in the English 
ITistorical Review* to prove that this manuscript was not the original of 
the printed volume, but actually the rough draft referred to by Lambard 
as a ‘‘Module,” in his dedication to the lord chancellor of his first edition 
of the Eirenarcha and that the draft was probably compiled during the 
summer and autumn of 1579 

The Goldwell manuscript has had a different fate, and at the time 
that I wrote my account of the ‘“‘Module’’ was not accessible to scholars 
nor could the identity of its new owner be ascertained.‘ Fortunately, 
it is now in the possession of the Harvard law school, catalogued as 
MS. 81, and can easily be examined. A careful study may either 


*This study consists of bibliographical notes on these treatises (manuscript and 
printed) and of supplements to my Early Treatises (see note 1). 


1Early Treatises on the Practice of the Justices of the Peace in the Fifteenth and 
Sixteenth Centuries (Oxford, 1924). App. I contains.a bibliography of the four series 
of the earliest printed treatises: the anonymous Boke, Fitzherbert’s Loffice and its ' 
translation, The Newe Boke, Lambard’s Eirenarcha, and Crompton's revision of Fitz- 
herbert. 

*Messrs. Hodgson and Co. (especially Mr. Sidney Hodgson), and Messrs. Maggs 
Bros. (especially Mr. Ernest Maggs). 

**The Earliest Form of Lambard’s ‘Eirenarcha’ and a Kent Wage Assessment of 
1563,” 41 English Historical Review (1926), pp. 260-73. 

‘Ibid., p. 260, n. 3. For Goldwell, see my Early Treatises, (index sub nomine); 
two letters in the Times Literary Supplement, one of June 19, 1924 by Mr. S. Hodgson, 
the other of July 10, 1924 by the present writer; my article cited supra, n. 3, at pp. 
269-70; also 146 Notes and Queries (1924), p. 478; 147 (1924), pp. 34-5. MS. Hargrave 
429 (British museum) does not contain a copy of Goldwell’s treatise, as I once thought 
possible. 
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corroborate or disprove Lambard’s judgement and possibly solve the 
mystery as to why in June, 1585 Goldwell’s treatise was accepted for 
publication by Lambard’s own printer,’ shortly after the issue of several 
editions of the Eirenarcha and of Crompton’s revision of Fitzherbert’s 
Loffice et Auctoryte des Iustyces de Peas. 

There is however a third manuscript treatise in existence that is 
even more important than either the ‘‘Module’’ or the Goldwell. During 
these past years my work on quarter-session records and other material 
concerning justices of the peace and their clerks has strengthened my 
belief that the British museum manuscript, Harl. 1777, described in 
some detail in my Early Treatises,* merits a far more intensive exami- 
nation than I had been able to bestow on it in 1924. Its significance can 
be understood only after a brief re-statement of the contents of The 
Boke of Iustyces of Peas, the earliest printed manual of practice for 
justices of the peace, issued by Pynson, probably in 1506. As I have 
shown,’ the Boke is actually divided into two sharply differentiated 
sections, the first containing summaries of statutes and the charge, the 
second, forms of writs of process and of indictments. The startling 
anomalies about this second section are that in the indictments there 
are so few references to justices of the peace and that some of the offences, 
high treason for example, are not even within their jurisdiction.’ There- 
fore, in spite of its great popularity attested by its frequent reprinting, 
in my judgement the Boke did not present “‘an accurate account of legal 
theory or practice governing the office of the justices in the early sixteenth 
century.’’® 

My guess is that the errors in this second section of the Boke are due 
to the fact that it was compiled by some one who was holding the 
combined offices of clerk of the peace and clerk of the crown and who 
failed to distinguish carefully between his two sets of legal responsi- 
bilities..° Just why a collection of such incongruous material went to 
the printer in 1506 is very difficult to understand, especially when it is 
almost certain that a far more accurate collection existed at this date 
contained in MS. Harl. 1777. 


’Newbery’s licence to print is recorded in the Stationers’ Registers under date of 
June 28, 1585; 2 A Transcript of the Registers (5 vols., London and Birmingham, 
1875-94), p. 441. 

*See my index, under “Manuscripts.” 

‘Early Treatises, at pp. 11-12, 42. 

‘Jbid., at pp. 98-100. 

*Ibid., at p. 107. 

Cf. sbid., at pp. 103-4 and notes, for an account of this combination of offices and 
for the appointment of clerks; see infra, n. 14, for my present hypothesis. 
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The Harleian manuscript includes two groups of documents per- 
taining to justices of the peace:" the first is headed, ‘‘La Forme doffice 
dun Clerk de peas’’ ;” the second begins, ‘‘What persons shulde be iustices 
of peas.’""* These two groups resemble very closely the two sections of 
the printed Boke, only given separately and in reverse order. As in the 
Boke, the county most frequently cited is Suffolk; the latest date for 
writs or indictments is 16 Henry VII, 1500-1, in contrast to 1506 in the 
Boke; the latest statute mentioned in the charge is 23 Henry VI, 1445, 
in contrast to 11 Henry VII, 1495 in the Boke. But the crucial dif- 
ference is that the collection of writs and indictments contains frequent 
references to justices of the peace and includes only offences that are 
clearly within their jurisdiction. Hence these precedents are a far more 
accurate guide for justices of the peace and their clerks than those in the 
Boke. 


If these two groups of documents in MS. Harl. 1777 could be printed 
and carefully edited, they would be of value for the following reasons. 
(1) There could be a detailed comparison of the charge of circ. 1444-5 
with the charge in the Boke of which it was almost certainly the chief 
source,'® and also with the earliest charge thus far identified, the Lincoln- 
shire charge of 1403-4, now in print.’ (2) There could also be a detailed 
comparison of these writs and indictments of circ. 1500-1, with those in 
the earliest collection of precedents for justices of the peace at present 
known, the Worcestershire manual of circ. 1422, already in print.'’ 
(3) Such comparisons might serve to throw light on the problem, still so 
much of a mystery, as to how the sixteenth-century printers secured 
their “copy.” 


“Also copies of the familiar tracts so often bound with the printed Boke, Court Leet, 
for example, and the Hundred Court. The whole manuscript is written in one hand 
throughout; see Early Treatises, at pp. 52-4, and notes; 104-7. 

Ff, 36b-48. 

8Ff, 80-110b. 

It is possible that John Higham, clerk of the peace in Suffolk from circ. 1497 to 
March 16, 1506, compiled the Harleian collection of precedents for his office. At 
least this hypothesis seems to me at present more probable than my previous suggestion 
that the task was performed by some one who held the combined posts of “clerk of the 
peace, clerk of the crown and clerk of sessions” in both Norfolk and Suffolk; cf. the 
references to my Early Treatises, cited supra, notes 10 and 11. The whole subject of 
clerks of the peace and their duties is greatly in need of investigation. 

“Early Treatises, at pp. 52-7. 

“In my Proceedings before the Justices of the Peace in the Fourteenth and Fifteenth 
Centuries, Edward III to Richard III (London and Cambridge, Mass., 1938), at pp. 10- 
25; cf. also tbid., at pp. xxxiv-v. 

‘Early Treatises, at pp. 237-86; cf. ibid., at pp. 83-97. 
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In connexion with this problem, it is of interest to emphasize that 
within a few years of the beginning of the sixteenth century, two able 
printers, Pynson and Wynkyn de Worde, issued their editions of the 
faulty Boke, although, as I believe, better ‘‘copy”’ was then in existence. 
It is also true that thirty years later a great judge compiled a more 
ambitious treatise in French (published in 1538), Loffice mentioned 
above, in which he was responsible for a serious mistake as to the legal 
powers of the justices of the peace.'* The mistake was not corrected in 
the English translation entitled The Newe Boke of Iustices of the Peas, 
made probably just after Fitzherbert’s death early in 1538, but could 
easily have been avoided had Fitzherbert been familiar with the classic 
work on the justices of the peace, Marowe’s lectures delivered to the 
law students of the Inner Temple in 1503, and accessible during the early 
sixteenth century in several manuscript copies,'® one of them in Fitz- 
herbert’s own Inn of Court.?¢ 

Undoubtedly it was not through the knowledge of printers in search 
of the best “‘copy,’’ but rather through the scholarship of ‘a famous 
antiquarian, intimately acquainted with manuscript sources of many 
kinds, that the importance of Marowe’s exhaustive treatment of the 
subject was first recognized. Lambard deserves full credit in 1579-80 
for incorporating into the ‘‘Module’’ and the completed Eirenarcha 
much of Marowe’s unique learning on justices of the peace both as to 
legal theory and as to practice, and thus for putting into print valuable 
portions of Marowe’s lectures nearly three centuries and a half before 
they were published in full.*' It is true that Crompton a few years later 
followed Lambard’s example and in his revision of Fitzherbert’s Loffice 
added many extracts from Marowe’s manuscripts,” but the arrangement 
of Crompton’s whole volume was so chaotic in comparison with Lam- 
bard’s clear and orderly organization that it was the Eirenarcha that 
proved to be indispensable for justices of the peace and the basis of all 
later manuals for their use. 


PRINTED TREATISES 


The need for a revision of my lists of treatises for justices of the 
peace printed in the sixteenth century is due to several factors: 


8Jbid., at pp. 38-9; index, under “Fitzherbert.” 

1°Jbid., chaps. Vv and Vi. 

*Jbid., at pp. 151-3. 

1The whole text of his reading ‘‘De pace terre & ecclesie & conseruacione eiusdem, 
Westminster primer, capitulo primo” is printed in app. III of my Early Treatises, at 
pp. 286-414. 

2Jbid., at pp. 214-15. 





TREATISES FOR JUSTICES OF THE PEACE 141 


(1) The strictly limited character of my own research in the early 
twenties of this century, confined as it was mainly to the three great 
British archives, the Bodleian, the British museum, and the university 
library, Cambridge, and in this country to the library of the Harvard 
law school.” 

(2) The publication since 1924 of notable bibliographies of early 
printed books. 

(3) The phenomenal growth during recent decades of collections of 
rare books in the famous libraries of the United States—the Folger, 
the Huntington, the Morgan, and the library of Congress; also the 
increase in the number of early law books in the libraries of the law 
schools of the great universities—an increase so rapid in the case of the 
extraordinary collection of the Harvard law school that no published list 
can be up-to-date for more than a few months. 

(4) The great development of the wide-spread use of photostats and 
of micro films, many of the latter now in the possession even of small 
colleges in this country. 

The dates and titles of the bibliographies mentioned under (2) are 
significant: 

1926 A Short-title Catalogue of books Printed in England, Scotland, 
and Ireland, and of English Books Printed Abroad, 1475-1640; 
ed. A. W. Pollard, G. R. Redgrave, et al. (London). 

The plan of this monumental achievement is in general not 
to list more than three copies of a given edition in Great Britain, 
nor more than two in the United States. Accessibility is a vital 
consideration; therefore if a copy is attributed to the Bodleian 
or the university library, Cambridge, none are noted for the 
separate colleges in Oxford or Cambridge. 

1926 <A Bibliography of Early Law Books; compiled by J. H. Beale 
(Cambridge, Mass.). 

This pioneer work is based largely on the collection in the 

Harvard law school, but includes some titles from other libraries 
in the United States. The examination of volumes in England 
was severely restricted by the exigencies of time. 
The Huntington Library Bulletin, no. 4. Huntington Library 
Supplement to the Record of its Books in the Short Title Catalogue 
of English Books, 1475-1640; compiled by C. K. Edmonds 
(Cambridge, Mass.). 

1939 English Books & Books Printed in England before 1641 in the 

Newberry Library. A Supplement to the Record in the Short 


*Ibid., at p. 224. 
10 





Tue University oF Toronto Law JOURNAL 


Title Catalogue; compiled by G. L. Woodward (Chicago). 
A Supplement to Beale’s Bibliography of Early English Law 
Books; compiled by R. B. Anderson (Cambridge, Mass.). 

Includes additional titles and additional volumes acquired 
by the Harvard law school since 1926, and corrections of some 
of Beale’s descriptions. 

1944 A Checklist of American Copies of ‘‘Short-title Catalogue’’ Books; 
compiled by W. W. Bishop (Ann Arbor, Mich.). 

Follows the numbering and usually accepts the data given in 
the Short-title Catalogue and only rarely prints corrections or 
additions; but unlike the English work attempts to list all copies 
of a given edition known to be in the United States. The 
Checklist is absolutely indispensable for bibliographical research. 

A study of these new bibliographies and of the recent acquisitions 
by the library of the Harvard law school has led to the conclusion that 
there have been no significant changes in the lists of editions of Lambard’s 
Eirenarcha or of Crompton’s revision of Fitzherbert’s Loffice, Series III 
and Series IV in my Early Treatises. Further, the distribution of copies 
of these two works is easily ascertainable under the names of their 
respective authors in the bibliographies noted above.* For the Eiren- 
archa, it is not the identification of new editions or of numerous copies 
that has been of interest but rather the discovery of the two manuscripts 
previously discussed, the ‘‘Module’’ and Goldwell’s treatise. The 
situation is very different however for the anonymous Boke and for the 
Newe Boke, Series I and Series II in my Early Treatises. Unsatisfactory 
as they have been shown to be, they were the only manuals of practice 
for justices of the peace in print during the first three-quarters of the 
sixteenth century—a period of marked development of the justices’ 
activities—and as such have a peculiar importance. 

A final factor to be noted in the need for a revision of my lists of 
these two series, especially in the case of the Boke, is the nature of the 
bibliographical difficulties to be faced. For example, in some copies 
there is no title page or no colophon, or a colophon without a date, or 
a title page with an obsolete and therefore misleading date, or there is 
no name of the printer; in some instances, only a title page or a colophon 





*Since the sets of the editions of Series III and IV in the Harvard law school were 
practically complete, I did not in 1924 attempt to discover the distribution of other 
copies; loc. cit. But it should be noted here that several years ago Mr. A. C. Pulling 
informed me that the library of the law school of the University of Minnesota possessed 
two copies of the Eirenarcha, Newbery and Bynneman, 1582 (my Series III, (2)) that 
were not identical throughout. 
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has survived, once at least only a few folios; some of the editions have 
been intelligently amended as to content, others have merely perpetuated 
stupid mistakes. Likewise, the descriptions by the editors of the old 
catalogues or by modern experts are occasionally incorrect or inadequate. 
Evidently therefore the help of the recent bibliographies (even though 
sometimes containing errors) and of the new technique afforded by micro 
films is essential in an attempt to show what changes ought to be noted 
in my 1924 lists both as to the number of editions and more particularly 
as to the distribution of copies of a given edition. The following brief 
summary shows the result of this attempt. 


Series I 


The Boke 
1924 32 editions 
1946 36 editions 


Of the four additional editions now known, three are in the library 
of the Harvard law school; the first, (10a), had been noted by Beale; 
the fourth, (3la), by Anderson; the second, (23a), is too recent an 
acquisition to have appeared in any printed bibliography; the third, 
(29a), I identified in the library of Trinity College, Dublin, too late for 
inclusion in my Early Treatises. It seems to have escaped the attention 
of bibliographers. 


1924 48 copies 

1946 65 additional copies of the 32 editions, and one copy each of the 4 
recently identified editions, 69 copies in all; with the 48, making a 
total therefore of 117 copies. 


The distribution of these 69 copies is as follows: 


England 10 
Ireland 4 
United States 
Exclusive of Harvard 
law school 45 
Harvard law school 10 
69 
It is noteworthy that of the 117 copies of the Boke, 23, including two 
duplicates, are in the library of the Harvard law school, representing 
21 of the 36 editions. 


Series II 
The Newe Boke 
1924 12 editions 
1946 12 editions 
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1924 28 copies 
1946 21 additional copies of the 12 editions, a total therefore of 49 copies. 


The distribution of these 21 ‘copies is as follows: 


England 1 
Ireland 1 
United States 
Exclusive of Harvard 
law school 
Harvard law school 


Of the 49 copies of the Newe Boke, 12, including one duplicate, are 
in the library of the Harvard law school, representing 11 of the 12 
editions. The missing edition is at present known only by a title page 
in the British museum. 

It seems probable that not many more editions of either the Boke or 
the Newe Boke will be identified. But although the American Checklist 
furnishes an approximately accurate account both of the number of 
editions and of the number of copies of these editions existing in the 
United States, the Short-title Catalogue, because of its self-imposed 
restriction to listing a maximum of three copies of a given edition found 
in Great Britain, does not give the similar figures for all copies existing 
in the latter country, shown in special bibliographies to be very numerous 
in the case of certain editions. Until the results of further research in 
England are available, especially in private libraries and in the libraries 
of the Oxford and Cambridge colleges, no dogmatic statement can safely 
be made as to the number of surviving copies of a given edition, still less 
as to the number originally printed. It is to be hoped that in the not 
too-distant future more exhaustive information will make possible a 
rough estimate of the total output of sixteenth-century printers and will 
justify tentative conclusions as to the actual accessibility for individual 
Tudor justices of the peace and their clerks of these manuals of practice 
so useful for their work in session, imperfect though they were. 

But even without complete statistical information there are some 
points of interest to be noted not only in several of the editions dis- 
covered since 1924, but also in the additional copies of editions already 
known. Of the latter, the following are the most significant examples. 
First: the discovery in the King’s Inns, Dublin, of a copy” of what is 
probably the earliest edition of the Boke, Pynson, [1506?}, Series I, (1), 
hitherto identified only in Stonyhurst, Lancashire, and a little later the 


1 am indebted to the late Judge W. J. Johnston of Eire for calling my attention 
to this volume and for making it possible for me to examine it. 
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acquisition by the Harvard law school of another copy. Secondly, the 
possession by the Huntington library of apparently unique copies of 
Wynkyn de Worde’s editions of the Boke, 1506 and 1515, Series I, (2) 
and (4), and of the only copy in the United States of his edition of 1510, 
Series I, (3). Thirdly, the recent acquisition by the Harvard law school 
of an apparently unique copy of the edition of the Newe Boke, Series II, 
(5), printed in 1541 by Robert Redman’s widow, Elisabeth Pykerynge. 

Tottell’s editions of the Boke, 1569, in Trinity college, Dublin, with 
title page missing, Series I, (29a),?* and of Kitchin’s revision of the Boke, 
1579, in the Harvard law school, with erroneous title page date of 1589," 
Series I, (31a), are characteristic of the multiplicity of issues by Tottell 
of many of the volumes that he printed—issues that rarely correct 
previous mistakes and frequently add new ones. The hitherto ‘“‘un- 
recorded” edition of the Boke, printed by Kele in 1546, Series I, (23a), 
recently purchased by the Harvard law school, brings up to five the 
number of printers who printed the Boke in 1546, Series I, (20), (21), 
(22), (23), (23a), all of them following very closely Middilton’s edition, 
probably of 1544, Series I, (19). Of these five editions, it is only (21), 
printed by Henry Smythe, Robert Redman’s son-in-law, that is still 
known by catalogue description merely. 

It is however Berthelet’s two editions of the Boke, Series I, (10a) and 
(15) that are far more important than either Tottell’s or Kele’s. The 
first, (10a), the only copy thus far discovered, was acquired by the 
Harvard law school just too late for my 1924 bibliography. It is unfortu- 
nately not dated, but since Berthelet is not described as royal printer 
either on the title page or in the colophon, it must have been issued before 
his appointment on February 15, 1530 as successor to Pynson, and 
probably at the very beginning of the year. As I have explained previ- 
ously,?* a careful study of this earliest of Berthelet’s editions of the Boke 
ought to solve many interesting problems on the relation of the two 
royal printers, Pynson and Berthelet, to John Rastell—all three so 
distinguished for their admirable workmanship. 

Finally, it is now possible to assert confidently that my hypothetical 
deduction of over twenty years ago as to the identification of a meagre 
fragment of the Boke in the university library, Cambridge, with an 
edition by Berthelet of 1536, then known only by a catalogue descrip- 


*] must again thank Judge Johnston for his help. 

*7A curious fate has introduced errors into the descriptions of the Kitchin editions 
in all recent bibliographies, including my own. I am under deep obligation to Miss 
Edna Fraser of the staff of the library of the Harvard law school, for her aid in my 
attempts to correct these errors. 

78148 Notes and Queries (1925), no. 6, Feb. 7, p. 98. 
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tion?*—(15) in my bibliography—has been fully confirmed through the 
examination of three of the four complete copies discovered since 1924 
and now in the possession respectively of the British museum, the 
Harvard law school, the law school of the University of Minnesota, and 
of Mr. W. T. Wiggins-Davies of Bracebridge, Four Oaks, Warwickshire. 
A comparison of my own photostat of the Cambridge fragment with the 
micro film of the British museum copy, and with the copies in the 
Harvard law school and in the private library of Mr. Wiggins-Davies,*° 
shows absolute similarity. The possession of micro films by a small 
college like Mount Holyoke, situated in a rather remote country village, 
thus opens up dramatic possibilities for future research. 

It has already been shown that 21 of the 36 editions of the Boke 
and 11 of the 12 editions of the Newe Boke are in the library of the 
Harvard law school. Further, it is peculiarly fortunate that micro 
films of 18 of these 36 and photostats of 2" (one of the latter repro- 
ducing a unique copy not yet filmed)* include 6 of the very editions of 
the Boke not in the Harvard law school, and that micro films of 6 of 
the editions of the Newe Boke, include the British museum title page.™ 
Hence 27, or three-quarters of the 36 editions of the Boke, and all the 
12 editions of the Newe Boke are easily accessible on this side of the 
water to scholars on the North Atlantic sea-board. 

The significance of the revised bibliography printed below can best 
be understood by an account of the methods used in its preparation. 

(1) I am re-printing Series I and Series II in approximately their 
original form and in general I have followed the plan described in my 
Early Treatises:* namely, to reproduce for each edition the title page 
(whenever it exists) and to give from the colophon (whenever possible) 
the name of the printer (the Christian name in modern form) and the 
date of the printing. Square brackets around the name or date show 
that they have been determined from evidence other than title page or 
colophon. 


*Early Treatises, at pp. 26, n. 1; p. 29, n. 4. In view of the discovery of the 1530 
edition, several changes need to be made in my previous statements, such as calling the 
1536 edition Berthelet’s first edition; cf. p. 29. 

*With the utmost generosity, Mr. Wiggins-Davies sent to me for my examination, 
while I was in London in the summer of 1946, his “perfect” copy of this rare edition, 
and thus greatly facilitated my investigation. 

Series I, (2); (4). 

(4); probably because of the omission in STC of this important Wynkyn de Worde 
edition, 

*Series II, (4); supra. 

“At pp. 224-5. 
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As in 1924, I have made use of technical details like signatures or 
foliation only when they are essential for deciding the chronological 
sequence of undated editions.. There is still room for the compilation of 
a list by a bibliographer of expert professional knowledge, to which I 
have no claim. My efforts have been concentrated rather on noting 
content, for example the dates of statutes included in a given edition. 

(2) I have omitted all my references to: Handlists,* and almost all 
those to Ames (ed. Herbert).** In fact, I have cut out my old foot-notes 
as far as possible, keeping only those that. seemed peculiarly pertinent, 
and I have added new ones very sparingly. 

(3) Instead of changing the numbering in Series I, (1) to (32), I have 
interpolated the four additional editions in their proper chronological 
order as (10a), (23a), (29a), and (31a). 

(4) # indicates a copy and ## an edition not known to me at the time 
that my Early Treatises went to the press in the spring of 1923. ft indi- 
cates a photostatic copy mentioned in the American Checklist. 

(5) A catalogue description in my original list, for example as in 
Series I, (2), is omitted if an actual copy has now been found. 

(6) In citations of libraries and of private owners, full descriptive 
titles are given for England and Ireland, except for three abbreviations 
used in my 1924 bibliography: 


Bodl. Bodleian 
B.M. British museum 
U.L.C. University library, Cambridge 


For the United States, H.L.S., as previously, is used for the Harvard 
law school library ;*’ otherwise the symbols adopted in 1942 in the fourth 
edition of the Union Catalog of the Library of Congress and accepted by 
the American Checklist: 


CSmH Henry E. Huntington library, San Marino, California 
CtY Library of Yale University 

DFo Folger Shakespeare library, Washington, D.C. 

DLC Library of Congress 

ICN Newberry library, Chicago 





*Hand-lists of Books Printed by London Printers, 1501-1556 (London, 1913), no 
longer needed for my purpose because of later bibliographies. 

“J. Ames, Typographical Antiquities: Being an Historical Account of Printing in 
England ... 1471-1600 (London, 1749), enlarged by W. Herbert (3 vols., London, 
1790), essential only when no actual copy has been found. 

#7] have rejected the library of Congress symbol, MH, because unfortunately it 
makes no distinction between the Widener Library and the library of the Harvard law 
school and therefore is misleading. 
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MB Boston public library 
MiU-L Law library of University of Michigan 
MnU-L Law library of University of Minnesota 
MWiW-C _____— Williams College, Chapin library, Massachusetts 
N New York State library, Albany (not reported in the 
American Checklist) 

NcU Library of University of North Carolina 
NN New York public library 
NNC Library of Columbia University 
NNC-L Law library of Columbia University 
PP Free library of Philadelphia 
PU-L Biddle law library of University of Pennsylvania 

(7) To the library or libraries listed for each title in my 1924 bibliog- 
raphy I have added the additional libraries (if any) in which copies 
have now been identified; but in general I have not indicated the sources 
of my new information, whether from recently printed lists or from my 
own further research. It should be stated however that the latter is 
responsible for the copies in Dublin. 


(8) After the description of each edition I have added the following 
details. 

Film, if a copy has appeared in the list of micro films now avail- 
able ;** the corresponding number in the Short-title Catalogue (cited as 
STC), with correction of mistakes as far as possible; if the edition is not 
included in STC, a statement of the omission; references to the American 
Checklist, and to Beale only when necessary to explain errors but without 
listing all Beale’s omissions. 

(9) I have not attempted to re-check all the titles or the distribution 
of all the copies listed either in my 1924 bibliography or in the more 
recent bibliographies; but I have been abie to correct certain obvious 
errors by means of the courteous replies of the librarians to whom I 
submitted my queries. I have also made one important change ; instead 
of inaccurately and sporadically using sometimes ‘‘I’’ and sometimes ‘‘J’’ 
as initial capital letters, 1 have systematically printed ‘“‘I’’ in every 
instance. 

In conclusion, I want to express my grateful thanks to the libra- 
rians of the Bodleian library, the John Rylands library, the university 
library, Cambridge, the library of Congress, the Folger Shakespeare 
library, the Huntington library, the library of the law school of the 





*For an account of this important enterprise see University Microfilms, A Micro- 
film Service Organization Devoted to Filling the Needs of Scholars and Libraries (Ann 
Arbor, Mich., 1945). 
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University of Minnesota, the library of Mount Holyoke College, and to 
the editor of the American Checklist. My task would have been impossi- 
ble without the constant assistance of Mr. A. C. Pulling, director of the 
library of the Harvard law school, and of members of the library staff. 


B. H. PutNAmM 
Mount Holyoke College. 


A REVISED BIBLIOGRAPHY OF THE TWO EARLIEST SERIES 
OF TREATISES FOR JUSTICES OF THE PEACE PRINTED 
IN THE SIXTEENTH CENTURY® 


SeriEs I 
The Boke of Iustyces of Peas 
Anonymous 


(1) #The King’s Inns, Dublin, Stonyhurst; #H.L-.S. 
The boke of Iustices of peas the charge with all the processe of 
the cessions, warrantes supersedias & all that longeth to ony 
Iustyce to make endytementes of haute treason petyt treason 
felonyes appeles trespas vpon statutes, trespas contra Regis 
pacem Nocumentis with dyuers thynges more as it appereth in 
the kalender of the same boke. 

Col.: Richard Pynson. [1506 ?}. 

Film; STC 14862; Beale, T 130, [1506] H.L.S., Sandhurst 
(clearly a slip). 


#CSmH; ¢MiU-L, TMnU-L. 
The boke of Iustyces of peas the charge with all the processe of 
the cessyons warrantes supersedias & all that longeth to ony 
Iustyce to make endytementes of haute treason petyt treason 
felonyes appeles trespas vpon statutes trespas contra Regis pacem 
Nocumentis with dyuers thynges more as it appereth in the 
Kalender of the same boke. 

Col.: Wynkyn de Worde. 1506. 
Film; STC 14863. 


Bodl., B.M.; #CSmH (lacks 14 leaves). 

The lustyces of Peas. 

The boke of iustyces of peas the charge with all the processe of 
the cessyons warrantes supersedias and all that longeth to ony 


*The Clarendon Press, Oxford, has kindly given me permission to reprint this 
revision of a portion of the bibliography that had appeared in my Early Treatises. 
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Iustyce to make endytementes of haute treason petyt treason 
felonyes appeles trespas vpon statutes trespas contra Regis pacem 
Nocumentis with dyuers thynges more as it appereth in the 
kalender of the same boke. 

Col.: Wynkyn de Worde. 1510. 
Film; STC 14864. 


#CSmH, tTMnU-L. 
The Iustices of peas. 
The boke of iustyces of peas the charge with all the processe of 
the cessyons, warrantes supersedias and all that longeth to ony 
Iustyce to make endytementes of haute treason petyt treason 
felonyes appeles trespas vpon statutes, trespas contra Regis 
pacem Nocumentis with dyuers thynges more as it appereth in 
the kalender of the same boke. 
Col.: Wynkyn de Worde. 1515. 
STC omitted; Am. Checklist 14864.1 Wynkyn de Worde 1515 
TMnU-L. 
14865.1 Wynkyn de Worde 1515 
CSmH. 
These entries give the erroneous impression that there were 
two 1515 editions by Wynkyn de Worde. Actually, as shown by 
reports from the Huntington library and the library of the law 


school of the University of Minnesota, 14864.1 is a photostatic 
copy of 14865.1 and should therefore be listed under the latter 
number. 


Bodl., U.C.L. (title page imperfect). 
The Iustices of peas. 
The boke of iustyces of peas the charge with all the processe of 
the cessyons, warrantes supersedias and all that longeth to ony 
lustyce to make endytementes of haute treason petyt treason 
felonyes appeles trespas vpon statutes, trespas contra Regis pacem 
Nocumentis with dyuers thynges more as it appereth in the 
kalender of the same boke. 

Col.: Robert Coplande. 1515. 
Film; STC 14865. 


John Rylands library. 
The lustyces of Peas. 
The boke of iustyces of peas the charge with all the processe of 
the cessyons warrantes supersedias and all that longeth to ony 
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Iustyce to make endytementes of haute treason petyt treason 
felonyes appeles trespas upon Statutes trespas contra Regis pacem 
Nocumentis with dyuers thynges more as it apperyth in the 
Kalender of the same boke. 

Col.: John Skot. 3 October 1521. 
STC 14866 3 Se 1521; September is an error, according to report 
from the John Rylands library. 


U.L.C. 
The boke of lustices of peas the charge with all the proces of the 
cessions warrantes supersedias and all that longeth to any Iustice 
to make enditementes of haute treason petit treason felonyes 
appeles trespas vpon statutes, trespas contra Regis pacem Nocu- 
mentis with diuers thynges more as it appereth in the kalender of 
the same boke. 
Col.: Richard Pynson. 1521. 
Film; STC 14867. 


Bodl., B.M. 
The boke of the lustyce of peas the charge with all the proces of 
the cessyons neuly correctyd and amendyd with dyuers new 
addycyons put to the same. 

No col.:*° John Rastell. [1527-30 ? | . 
Film; STC 14871 [J. Rastell 1530? |]; Beale, T 137 J. Rastell 
[1527] . 


Bodl., Douce Add. 142, p. 207 (col. only); Ames, ed. Herbert, 
vol. I, p. 387." 
[The boke of iustices of peas, the charge with all the proces of 
the cessions, warrantes, supersedias, and all that longeth to any 
iustice to make inditementes of haute treason, petit treason, 
felonyes, appelles, trespas vpon statutes, trespas contra regis 
pacem, nocumentis, with diuers thynges more, as it appeareth in 
the kalender of the same boke}. 

Col.: Robert Redman. 1527. 
STC 14868 John Rylands library; an error, according to report 
from the library. 


““The museum copy was printed separately, but was meant to form one volume 
with Carta Feodi, Hundred Court, Returna Breuium, Ordinance of the Exchequer, 
and Court Baron, the last with colophon; 1 Ames, ed. Herbert, p. 344. Four of these 
separate parts are in the museum, including the colophon part; the volume in the Bod- 
leian contains the six parts but lacks the colophon. 

“‘\Ames’s statement, “Again, without date,” probably refers to (10). 
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Bodl., Douce Add. 142, p. 207 (title page only); Ames, ed. 
Herbert, vol. I, p. 387. 
The boke of lustices of peas, the charge with all the proces of the 
cessions warrantes supersedias and all that longeth to any iustice 
to make enditementes of haute treason petit treason felonyes 
appelles trespas vpon statutes trespas contra Regis pacem Nocu- 
mentis with diuers thingis more as it appereth in the kalender of 
the same boke. 

No col.: Robert Redman. [1527-1529 ?]. 
STC 14869 [1528 ? | ; Beale, omitted. 


##H.L.S. 
IVSTICE OF PEACE 
Col.: Thomas Berthelet. [1530 ? |. 
STC omitted; Am. Checklist omitted; Beale, T 141 [1530] H.L.S., 
U.L.C. (an error). 


U.L.C. (lacks title page); H.L.S. 
The boke of iustices of peace, the charge, with all the processe of 
the cessions, warrantes, supersedias, and all that longeth to any 
Iustice to make endytementes of haute treason, petit treason, 
felonyes, appelles, trespas vpon statutes, trespas contra regis 
pacem Nocumentis, with dyuers thynges more, as it appereth in 
the Kalender of the same boke. 
Col.: Robert Redman. [1530-1531 ? }. 
Film; STC 14870 [1530 ? } ; Beale, T 139 [1530]. 


Bodl., #Gray’s Inn, #U.L.C.; #DLC, H.L.S. (col. missing), #H.L.S. 
(a nearly perfect copy), #MnU-L (col. missing). 
The boke of lustices of peas: the charge with all the proces of the 
cessyons, warrantes, supersedias, and all that longeth to any 
lustyce to make enditementes of, haute treason, petit treason, 
felonyes, appelles trespas vpon statutes, trespas contra Regis 
pacem, Nocumentis, with divers thynges more as it appereth in 
the Kalender of the same boke. 

Col.: Robert Redman. [1533 ? |. 
Film; STC 14872 Bodl., U.L.C.; H.L.S. (col. missing); 2nd copy 
omitted. Am. Checklist H.L.S., only one copy noted; D.L.C. 
omitted, MnU-L (no printer); Beale adds T 140a [153 ?] H.LS., 
the 2nd copy, as a separate issue. They are probably identical 
and merely bound differently. 





“Supra. 





(13) 


(15) 
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Bodl., B.M., # The King’s Inns, Dublin; #CSmH, #DLC, H.L.S., 
#MiU-L (defective), #N, 4NcU, #NNC-L. 
Natura breuium 
The olde tenures 
Lyttylton tenures 
The new talys 
The articles vppon the new talys 
Diuersyte of courtes 
Iustyce of peace 
The chartuary 
Court baron 
Court of hundrede 
Returna breuium 
The ordynaunce for takynge of fees in the Escheker 
And fyrste a table to all these XII bokes 
Col.: W. Rastell. 1534. 


STC omitted under Justices of Peace but actually included under 
Natura Brevium 18394, with no reference to tract on Lustyce of 
peace; Am. Checklist follows STC; Beale, T1 (Rastell’s tracts) ; 
cf. p. 111 for the complete list. 


#B.M., Corpus Christi College, Oxford (imperfect); H.L.S. 


(imperfect). The same 12 tracts as in (13), merely set up 
differently with a few of the titles given in Latin instead of 
in English. 

Col.: W. Rastell. 


Film; STC omitted under Justices of Peace but actually included 
under Natura Brevium 18395 B.M. [1534?], with no reference to 
tract on Lustyce of Peace; Am. Checklist follows STC; Beale, T 2 
(like T 1). 


#B.M., #Library of W. T. Wiggins-Davies,“ U.L.C. (fragment 
only); #H.L.S., #MnU-L. 





“Supra; 3 Ames, ed. Herbert, p. 1787. 

“In the summer of 1942 Mr. Wiggins-Davies issued at his private press at Brace- 
bridge, Four Oaks, Warwickshire, a limited edition of the English part of his own copy 
of this volume (cf. supra, n. 30). It is beautifully printed as to paper and type—a 
notable achievement in a war year—but it is unfortunate that he does not tell us that 
he has omitted the second part containing the Latin precedents that make up two-thirds 
of the volume, and that there are serious errors in the extension of the abbreviations in 
the two Latin writs included in the midst of the English section. 
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THE BOKE FOR A IVSTYCE OF Peace neuer soo wel and diligently 
set forthe. 

No col.: [1536]. Title page: Thomas Berthel. [et], royal 
printer, with 1534” at bottom of the border (used for several 
years). 

The volume includes 2 statutes enacted in 1536 and is bound 
with Modus tenendi curiam Baronis, title page: 1536. 
Film; STC 14873 [1535?] B.M.; clearly an impossible date. 
Am. Checklist MnU-L (?). 
Film; STC 14874 1536 U.L.C. (fragment); fails to identify the 
fragment with 14873. Am. Checklist H.L.S.; Beale, T 142 
Berthelet [1536] H.L.S. (no other copy noted). ™ 


#DFo, H.L.S., #MnU-L,® #PU-L (imperfect). 
THE BOKE FOR A lustyce of Peace neuer so wel and dylygently set 
forthe. 
No col. Title page: Robert Redman [1538 ? | . 
Film; STC 14875. 


B.M.; H.L.S. (2 copies). 
THE BOKE FOR A IVSTICE OF PEACE,“ THE BOKE THAT TEACHETH 
TO KEPE a courte baron, or a lete. The boke teaching to kepe a 
courte hundred. The boke called Returna breuium. The boke 
called Carta feodi, conteyning the forme of dedes, releasses, 
indentures, obligations, acquytaunces, letters of atturney, letters 
of permutation, testamentes, and other thynges. The boke of 
thordynaunce to be obserued by the officers of the kynges 
Escheker, for fees takynge. A boke conteynynge those statutes 
at lengthe, whych lustyces of peace, mayres, sheryfles, baylyffes, 
constables, and other offycers, were of late commaunded by the 
kynges maiestie to put in execution. 
Col.: Thomas Berthelet. 1539. 
Film; STC 14876 1539-37-40 B.M. U.L.C.; H.L.S. (? all 1539). 
U.L.C. is an error. Am. Checklist notes only one copy in H.L.S. 
“Noted in my 1924 bibliography as in H.L.S., but sold to Mr. A, C. Pulling (now 
director of the library of the Harvard law school) at the time that he was librarian of 
the law school of the University of Minnesota, and after the acquisition on July 22, 
1934 by H.L.S. of a second copy marked above with #. 
“In spite of the title page, the tracts are printed separately with their own colophons 
and then bound together. 
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(18) Bodl., B.M.,U.L.C.; #CSmH, #CtY, H.L.S., #MnU-L, 
# MWiW-C. 
THE CONTENTES of this boke. Fyrste the boke for a Iustice of 
peace.“ The boke that teacheth to kepe a court Baron, or a 
lete. The boke teaching to kepe a court hundred., The boke 
called returna breuium. The boke called Carta feodi, conteining 
the forme of dedes, releasses, indentures, obligations, acquy- 
taunces, letters of atturney, letters of permutation, testamentes, 
and other thynges. And the boke of the ordinance to be obserued 
by the officers of the kynges Escheker, for fees takyng. 

Col.: Thomas Berthelet. 1544. 

Film; STC 14877. 


#Bodl., B.M.; #H.L.S., #MnU-L. 
THE BOKE FOR A Iustyce of Peace neuer so well and dylygently 
set forthe. 

No col. Title page: William Middilton. [1544 ?]. 
Film; STC 14878. 


H.L.S., #PP.“ 
THE BOKE FOR A lustice of peace neuer so well and diligently set 
forthe. 

No col. Title page: Nicholas Hyll. 1546. 
Film; STC 14879; T. Hyll. The error of “‘T”’ for Nicholas is not 
corrected in Am. Checklist; PP is omitted. 


Ames, ed. Herbert, vol. II, p. 706. 
The Boke for a iustice of peace neuer so well and diligently set 
forth. 

No col. Title page: Henry Smythe. 1546. 
STC merely referred to under 14879 b, without a number; 
cf. Beale, T 148, pp. 128, 195, 288. 


B.M. 
THE BOKE FOR A lustyce of peace neuer so well and diligently set 
forthe. 
No col. Title page: Robert Toye. 1546. 
Film; STC 14879a. 


‘Found in the Hampton L. Carson collection illustrative of the growth of the 
common law, known as the Carson collection, now housed in the Philadelphia free 
library. All my references to the latter, PP, are actually to the Carson collection, 
which is kept intact. 





THe UNIversity oF Toronto Law JouRNAL 


B.M.; #H.L.S. 
THE BOKE FOR A lustyce of peace neuer so well and diligently set 
forthe. 
No col. Title page: John Waley. 1546. 
Film; STC 14879b; Am. Checklist omitted. 


##H.L.S. 
The Boke for A Iustyce of peace neuer so well and diligently set 
forthe. 
No col. Title page: Richard Kele. 1546. 
STC omitted; Am. Checklist omitted; Beale omitted, except in 
biography of Hyll, p. 181; cf. p. 182. 


#Library of Sir R. L. Harmsworth; #DFo, H.L.S. 
THE CONTENTES OF THIS BOKE. Fyrst the booke for a Iustyce of 
peace.“* The boke that teacheth to kepe a courte Baron, or a 
lete. The boke teachynge to kepe a courte hundred. The boke 
called returna Breuium. The boke called Carta feodi, con- 
teynynge the forme of dedes, releasses, Indentures, obligations, 
acquitaunces, letters of atturney, letter of permutacion, testa- 
mentes, and other thynges. And the boke of the ordynaunce to 
be obserued by the offycers of the Kynges Escheker for fees 
takynge. 
Col.: William Povvell. 1550. 


Film; STC 14880; Beale, T 151; T 15la, Powell, 1551, U.L.C., is 
an error for the Newe Boke, Series II, (9); Beale, T 340. 


B.M.; H.L.S., #MnU-L. 
The Contentes OF THIS BOKE. Fyrst the booke for a Iustice of 
peace. The boke that teacheth to kepe a courte Baron, or a 
lete. The boke teachynge to kepe a courte hundred. The boke 
called returna Breuium. The boke called Carta feodi, con- 
teynynge the forme of dedes, releasses, Indentures, obligacions, 
acquitaunces, letters of atturney, letter of permutacion, testa- 
mentes, and other thynges. And the boke of the ordinaunce to 
be obserued by the offycers of the Kynges Escheker for fees 
takynge. Wherevnto is added the boke called Articuli ad 
narrationes nouas, & the diuersitie of courts. 

Col.: Richard Tottle. 13 May 1556.* 
STC 14881. 


“Like (8), as described supra, n. 40, and even more like (13) and (14), this volume 
isymeant to be a whole and has a table at the end as well as a colephon. The same 
statement applies to all subsequent editions. 





TREATISES FOR JUSTICES OF THE PEACE 157 


B.M., #Trinity College, Dublin (imperfect); H.L.S., #MnU-L, 
#NN, #NNC-L, #PP. 
The CONTENTES OF THIS BOKE. Fyrst the booke for a Iustice of 
peace. The boke that teacheth to kepe a courte Baron, or a lete. 
The boke teachinge to kepe a courte hundred. The boke called 
returna Breuium. The boke called Carta feodi, conteynynge 
the forme of dedes, releasses, Indentures, obligacions, acqui- 
taunces, letters of atturney, letter of permutacion, testamentes, 
and other thynges. And the boke of the ordinaunce to be 
obserued by the offycers of the Kynges Escheker for fees takynge. 
Col.: Richard Tottil. 13 May 1559 (a defective ‘‘t’’ makes 
the surname look like ‘‘Toteil.”’ 
STC 14882 B.M.; CSmH (an error according to Huntington 
Library Bulletin), H.L.S.; Am. Checklist repeats the error and 
omits PP. 


Bodl.; #CSmH, #CtY, #DFo, H.L.S., ICN, #MnU-L, #PP. 
The Contentes of this booke. Fyrste the Booke for a Iustice of 
peace. ... (asin (26), with only slight variations in spelling). 

Col.: Richard Tottill. 13 May 1559. 


STC 14883; Am. Checklist omits PP. 


B.M.; #MnU-L, #PP. 
The Contentes of this booke. Fyrste the booke for a lustice of 
peace. ... (asin (26), with only slight variations in spelling). 
Col.: Richard Tottel. 1569. 
STC 14884; Am. Checklist H.L.S. (col. Tottyl). This is an error, 
due to identification of (28) with (29). 


Inner Temple (no title page) ; #H.L.S. 
The Contentes of this booke. Fyrste the booke for a Iustice of 
peace. ... (as in (28)). 

Col.: Richard Tottyl. 1569. 
STC omitted; Am. Checklist omitted here; but see (28) above. 


##The King’s Inns, Dublin. 
No title page, but the same contents as in (26), with only slight 
variations in spelling from (29). 

Col.: Richard Tottyl. 1569. 
STC omitted; Beale omitted. 
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Bodl., B.M.; #DFo, #DLC, H.L.S., #MnU-L (imperfect), #N, 
#PP. 
The Contentes of this booke. First the booke for a Iustice of 
peace. ... (as in (26), with only slight variations in spelling). 
Col.: Richard Tottyl. 1574. 
STC 14885; Am. Checklist omits N and PP. 


B.M.,* #St John’s College, Cambridge; #DLC. 
THE Avcthoritie of al Iustices of peace, with diuers warrants, 
presentments, and indictments there-unto annexed. Whereunto 
is added a veries perfect fourme for kepinge of Court leetes, and 
Court barons, newly set foorth by Iohn Kitchin of Graies Inne 
an Apprentice of the lawe, with many book cases concerninge the 
same. Also the booke called Noue additiones. The booke for 
keepinge of Court hundredes. And the booke called Returna 
breuium. With severall Tables for the ready findinge of any 
thinge contained in the same. 
Anno Domini 1580. 

Col.: London in Fleetestrete ...at y* signe of the Hande 

& Starre, Richard Tottell. 16 Feb. 1579 (the preface is dated 

10 April 1580). 
STC 14886 B.M.; H.L.S.; Am. Checklist DLC, H.L.S.; Beale, 
T 366, pp. 156, 298 (under Kitchin). H.L.S. is an error in both 
STC and Am. Checklist. 


##H.LS. 
The Aucthoritie of al Iustices of peace ... (as in (31). 
Anno Domini 1589 (clearly a slip). 
Col.: London in Fleetestrete...at y* signe of the Hand 
& Starre, Richard TottelJ. 16 Feb. 1579 (preface dated as in 
(31)). 
STC omitted; Am. Checklist omitted; Beale, T 367, p. 157, 
contradicted by T 367, p. 298, col. 1580, H.L.S. 


# Bodl., #St John’s College, Cambridge; #DFo, #H.L.S., 
#MnU-L, #NNC, # NNC-L, PP." 
THE Avcthoritie of al Iustices of peace, with diuers warrants, 
presentments, and indictments there-unto annexed. Whereunto 
is added a verie perfect fourme for kepinge of Court leetes, and 


“*“Destroyed by enemy action. 

**Anderson (p. 48) corrects for the H.L.S. copy Beale’s collation of T 367 (p. 157), 
yet on p. viii states that he cannot identify T 367 in H.L.S. 

"Cited as C.H.L. in my 1924 bibliography. 
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Court barons, newly set foorth by Iohn Kitchin of Graies Inne 
an Apprentice of the lawe, with many booke cases concerninge 
the same. Also the booke called Noue additiones. The booke 
for keepinge of Court hundredes. And the booke called Returna 
breuium. With seuerall Tables for the ready findinge of any 
thinge contained in the same. 

Anno Domini. 1580. 

Col.: Richard Tottell. 10 April 1580. 

STC 14887 Bodl.; H.L.S. The latter is an error at the time of 
publication of STC; Am. Checklist omits PP. Anderson adds 
T 366a to Beale, as a recent acquisition by H.L.S. 


Series II 


Loffice et Auctoryte des Iustyces de Peas. 
by Sir Anthony Fitzherbert 

Translated into English as: 

The Newe Boke of Iustices of the Peas. 


Bodl., B.M.; #CSmH, #DFo, H.L.S., #MnU-L, #NNC-L, #The 
Rosenbach Company.” 
Loffice et auctoryte des Iustyces de peas compyle et extrayte hors 
des auncient liures si bien del comen ley come dez estatutes oue 
moultes auters choses necessaries a scauoir nouelment imprime. 
1538. 

Col.: Robert Redman. n.d. 
Film: STC 10968. 


Bodl., B.M., U.L.C. (2 copies, one a fragment); #DFo, H.L.S. 
(no title page). 
The newe Boke of lustices of the peas by A.F.K. lately translated 
out of Frenche into Englyshe. 
The yere of our Lerd God. M.D. XXXViii. The. xxix day 
of Decembre. 
Col.: Robert Redman. n.d. 
Film; STC 10969; Beale, T 335, does not differentiate (2) from (3). 


H.L.S. (2 copies; the second lacks title page and col.). 
The newe Boke of lustices of the peas by A.F.K. lately translated 
out of Frenche into Englyshe. 

The yere of our Lord God. M.D. XXXViii. The xxix day 


“Printed anonymously but the author is identified in the translation published 
almost immediately after the French original. 
At 15 East 51st Street, New York, April 24, 1946. 





Tue University oF Toronto Law JouRNAL 


of Decembre. (only slight variations in spelling from (2)). 

Col.: Robert Redman. n.d. 
STC 10969a; Am. Checklist notes only one copy in H.L.S.; 
Beale, T 335, does not differentiate (3) from (2). 


B.M., Bagford Collection, Harl. 5993, no. 27 (title page only). 
The newe Boke of Iustices of peas, made by Anthony Fitzherbard 
ludge, lately translated out of Frenche into Englyshe. 

The yere of our Lorde God. M.D.X.L. The. xxix daye of 

December.* 

(Robert Redman’s woodcut). 
Film; STC 10970, with a misleading summary of title page; 
Am. Checklist H.L.S., an error; Beale, T 336, does not differ- 
entiate (4) from (5). 


#H.L.S. 

The newe Boke of Iustices of peas, made by Anthony Fitzherbard 
Iudge, lately translated out of Frenche into Englyshe. 

The yere of our Lorde God. MDXL. The xxix daye of 

December. 

Col.: Elisabeth Pykerynge. 31 Jan. 1541. 
STC omitted; Am. Checklist 10970.1; Beale, T 336, does not 
differentiate (5) from (4), and not having known this copy refers 
to the existence of a title page only. 


Bodl. (2 copies, one imperfect), B.M., U.L.C., William Salt 
Library (Stafford); H.L.S., #MnU-L, PP.© 
The newe Booke of Lustyces of Peas made by Anthony Fitz- 
herbard ludge, lately translated out of Frenche into Englyshe. 
The yere of our Lord God M.D.XLi. 
Col.: Thomas Petyt, 1541. 
Film; STC 10971; Am. Checklist omits PP. 


B.M.; H.L.S. 
The new Booke of Iustices of Peace, made by Anthony Fitz- 
herbard ludge lately translated out of Frenche into Englyshe and 
newly corrected. 

The yere of our Lorde God M.D.xliii. 


“The title page date of “29 December” is probably a careless survival from the 
1538 edition. Redman died between October 21, 1540, the date of his will, and No- 
vember 4, when it was proved; E. G. Duff, A Century of the English Book Trade (London, 
1905), p. 132. 

%The present catalogue of the Carson collection corrects the previous error of 
ascribing the volume to Elisabeth Pykerynge (see my Early Treatises, at p. 233, n. 2) 
and attributes it, with a question mark, to Petyt. 
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Col.: William Myddylton. n.d, 
Film; STC 10972. 


Bodl., B.M., #Trinity College, Dublin; H.L.S. 
The new booke of Iustices of peace, made by Anthony Fitz- 
herbarde Iudge lately translated out of Frenche into Englyshe 
and newly corrected. 

The yere of oure lorde god M.D.x\vii. 
Col.; William Powell. n.d. 
Film; STC 10973. 


St. John’s College, Cambridge; #DLC, H.L.S. 
THE NEVV BOKF® of Ivstices of peace, made by Anthony Fitz- 
herbarde ludge lately translated out of French into Englyshe, and 
newly corrected. 

The yere of our Lorde God. M.D.L.1. 

Col.: William Powell. n.d. 
STC 10974. 


#CSmH, H.L.S., #MB. 
The Nevv Boke of Iustices of peace made by Anthonie Fitz 
Herbard iudge lately translated out of French into Englishe and 
newlye corrected. 

The yere of our Lorde. 1554. 

Col.: Richard Tottle. 17 Oct. 1554. 
STC 10975. 


U.L.C. (col. missing); H.L.S., #ICN, #MiU-L, #MnU-L, #PP. 
THE NEVVE BOKE OF IVSTICES OF peace made by Anthonie Fitz 
Herbard iudge, lately translated out of French into Englishe and 
newlye corrected. 

The yere of our Lorde. 1554. 

Col.: Richard Tottyll. 7 Feb. 1560. 
STC 10976. 


Bodl., B.M., #Inner Temple (col. missing); #CSmH, @CtY, 

#DLC, H.L.S., #MnU-L. 
The NEVVE Boke OF IvsTICEs of peace made by Anthonie Fitz 
Herbert iudge, lately translated out of French into Englishe and 
newlye corrected. 

The yere of our Lorde. 1554. 

Col.: Richard Tottill. 13 July 1566. 
STC 10977. 


As pointed out by Mr. Eldon James, law librarian of the library of Congress, the 
“E” has the lower arm missing and therefore looks like an “F.” 





TREASON AND THE TRIAL OF WILLIAM JOYCE 
I. INTRODUCTION 


HE term “treason’”’ is derived from the French trahir and the Latin 
tradere meaning ‘‘to betray.’’ In the broadest statement of the 
crime, a person commits treason who betrays the organized society in 
which he lives. He can be found out in time of peace as well as war. 
His crime is the gravest known to the law. Although he may not have 
taken or even threatened a life, upon conviction he will, by way of 
punishment, lose hisown. Although his treason may affect more nations 
than one it is not a matter of international law. It is simply an offence, 
in the same way as murder is, against the criminal law of each nation. 
The law of treason is based upon a breach of a duty of allegiance. No 
social order can properly continue unless the state requires, as a matter 
of law, at all times, from each of its members a loyalty to its fundamental 
institutions. This loyalty is called a duty of allegiance, and in a breach 
of that duty the law recognizes the serious social threat by providing 
that any person who dares so to act must answer to the capital charge 
of treason, There are today, under British law, several species or kinds 
of treason, The most important are: plotting against the life of the 
king, violating his consort, making war against him, adhering to his 
enemies, and attempting to interfere with the succession to the throne. ! 
Each species covers a threat, in a greater or lesser degree, to the es- 
tablished order and security of the state but all are based on a breach 
by the prisoner of his duty of allegiance. 

It should be noted that for the law of treason the breach of allegiance 
or loyalty must be the doing of certain positive acts which strike at the 
foundations of the state. Thus, being ‘‘disloyal’’ by not doing, such as 
refusing to fight for king and country on conscientious grounds or refusing 
to sing the national anthem, would not be such a breach of loyalty or 
allegiance as would amount to one of the species of treason. The duty 
of allegiance or loyalty to the state, to the realm, or to the king as it is 
variously put, means the duty of the individual to refrain from doing 
any of certain positive acts which the law has, in recognizing the gravity 
of their particular threat to the established order, defined as acts of 
treason. 


1In Canada the various species of treason, taken from the British precedents, are 
defined in s. 74 of the Criminal Code, fully set out in this study (infra). The gravity 
of the offence is to be seen in that treason is the first crime to be set out in the Code 


and it appears under the heading “Offences Against Public Order, Internal and 
External.” 
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TREASON AND THE TRIAL OF WILLIAM JOYCE 163 


How exactly does one’s duty of allegiance arise? In Mill's view’ 
society is not founded on contract and no good purpose would be served 
in inventing a contract in order to deduce a duty of allegiance from it. 
True, there is clearly no express social contract; on the other hand, 
reciprocal duties or obligations do exist of which it may be said one 
implies the other. The basis of one’s duty of allegiance is that everyone 
who receives the protection of an organized society owes a return or 
debt for the benefits received, and this debt is only discharged by ob- 
servance of allegiance or loyalty to those institutions which give him his 
protection. This idea of a quid pro quo was the historical approach to the 
problem. According to Blackstone,’ the English law from earliest times 
was that so long as a prince affords protection to his subjects, so long 
each subject owes a debt of allegiance to the prince. Although this 
early idea of protection had a feudal colouring, the fundamental meaning 
has not changed today. It means the protection of the laws of the land. 
Thus every British subject when in the empire has the full protection 
of British criminal law and he can resort freely to British courts to 
enforce any civil rights he may have or to have redressed any civil 
wrongs done to him.‘ As we shall see later in our detailed consideration 
of the cases, this protecton and duty of allegiance appear as co-relative 
things, as reciprocal things. In the words of one of our great judges of 
the past, “protection draws allegiance, just as allegiance draws pro- 
tection.’’"® Accordingly, in the British empire, those who are placed or 
place themselves under the protection of the crown owe the crown a 
duty of allegiance as long as that protection continues.*® 

Every person residing in the British empire has in law at all times a 
status. He will be either a British subject or an alien.’ As a British 
subject he will have been either (a) natural born, that is, born within 
the British empire or without the empire but of British parents, or 
(b) born without the British empire of foreign parents but later natural- 
ized. Whether natural born or naturalized he is equally a British subject 
and his rights and duties are identical. As an alien, our resident will 
have been born abroad of foreign parents and not subsequently natural- 


2]. S. Mill, On Liberty (London, 1859), ch. rv, p. 134. 

*W. Blackstone, 1 Commentaries (Oxford, 1770), at p. 370. 

‘When outside the British empire the protection available in the name of the crown 
does not cease but it is of a different nature. (See infra). 

‘Calvin's Case, (1608) 7 Co. Rep. la. 

*The British empire will be treated throughout as a single state for all purposes of 
allegiance, protection, and status; and certain possible but anomalous cases which 
might arise, for example from one part of the empire having declared war before 
another, are largely academic and do not call for consideration in advance. 

*British Nationality and Status of Aliens Act, 1914 (4 and 5 Geo. V, c. 17, s. 27 (1) ). 
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ized as a British subject. Such a resident will be further classified, 
depending upon whether his country of nationality is publicly at war 
with the crown or not, as either (a) an enemy alien or (0) a friendly alien. 
The rights and duties of an enemy alien and a friendly alien are, however, 
far from identical; nor are they the same as those of a British subject. 
Hence the great importance at the outset of any trial for treason in 
determining the exact status of the accused. As we shall see the duty of 
allegiance (if any) owed by a British subject, by an enemy alien and by a 
friendly alien differs in point of time and locality. Such duty may or 
may not be owed at the particular time and place of the alleged traitorous 
act, and, if it is not owed, then the accused has committed no treason 
and is entitled to be discharged. The first question in any treason trial 
therefore is, what was the status of the prisoner at the material time? 
Was he a subject, an enemy alien or a friendly alien? 

By far the majority of persons present in any state enjoy the status 
of subject. Hence this status gives rise to the usual case of allegiance 
and protection. Every natural-born British subject has as his birthright 
the protection of the crown, and every alien naturalized as a British sub- 
ject is entitled, from the moment he takes the oath of allegiance as part 
of his act of naturalization, to the protection of the crown in the same 
manner and degree. As long as a person remains a British subject* that 
protection continues no matter where he is—in or out of the British empire. 
Accordingly, so long as his right to protection continues he reciprocally 
owes a debt of allegiance, a duty to refrain from treasonable acts, no 
matter where he is in the world. What draws allegiance then is not mere 
residence or locality but the right to protection.® 

Although the status of subject exists for the great majority of persons 
in any state, the status of alien is of the greatest importance. From the 
most ancient times English law has recognized that aliens within the 
realm may place themselves under the protection of the crown and has 
required that whilst they remain under that protection they shall owe a 
duty of allegiance to the crown. In the first place, an alien may place 
himself under the protection of the crown by becoming naturalized as a 
British subject. In the second place an alien may come to reside within 
the empire, but not become naturalized. 

If his status is that of an enemy alien, which is so automatically if 
the country of his nationality is publicly at war with the crown, he is 
not entitled to the protection of the crown and cannot by any act of his 


‘By the Naturalization Act, 1870, a British subject received the power to divest 
himself of his allegiance by becoming naturalized in another state. 
*As to whether de facto protection alone is sufficient see discussion in Rex v. Joyce 


(infra). 
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gain for himself the crown’s protection.'® Since no duty of allegiance 
can arise in the absence of its counterpart protection, an enemy alien 
(whether civilian or soldier) cannot commit the crime of treason. He 
may be deported, interned, exchanged as a prisoner of war, or shot as a 
spy, but nothing he may do within or without our realm can be treason. 

However, if our resident enjoys the status of a friendly alien—that is, 
his country of nationality is not publicly at war with the crown (it may 
be either neutral or allied)—he is entitled to the protection of the crown 
so long as he remains within the locality over which the crown has 
jurisdiction. Beyond that locality, the crown has no power of exercising 
jurisdiction (as it has, by comity of nations, if it can be said that the 
person, though outside the realm, is still a British subject); and ac- 
cordingly, the allegiance required of such friendly alien is made correlative 
to the protection which could be afforded to him. Since he in fact 
enjoyed (at least, until modern times") only local protection his corre- 
sponding duty came to be called /ocal allegiance in contrast to the 
natural allegiance of a British-subject born. But what draws allegiance, 
including the so-called local allegiance of a resident friendly alien, is 
still not his nationality or even his residence but his right to protection. 


We have now arrived at a definition of treason as a breach of the duty 
of allegiance which any person owes to the state which affords him pro- 
tection: if he is a subject of that state he owes allegiance at all times and 
in all places; if he is a resident friendly alien he owes allegiance so long 
as he remains there; if he is an enemy alien, whether in that state or not, 
he owes no allegiance and no act he may do, whatever else it may amount 
to,can be treason. We must also note that it follows from our definition 
that a person can owe two allegiances at the same time, for it is clear 
that no friendly alien divests himself of his duty of allegiance to his own 
state simply because his residence elsewhere raises a duty of local 
allegiance there. 

Thus we may draw the following illustrations from the recent war- 
time international situation: 

A British subject continuously owes allegiance to George VI, whether 
he remains within the British empire or goes to a neutral country, for 


Joyce v. Director of Public Prosecutions, (1946) 115 L.J. K.B. 146, at p. 151. A 
German subject who has obtained his discharge from German nationality, but has not 
become a naturalized British subject is, under the provisions of the German law, in a 
privileged position, and does not become entirely divested of the rights belonging to a 
natural-born German. He is therefore an alien enemy if we are at war with Germany. 
R. v. Superintendent of Vine St. Police Station, ex parte Liebman, [1916] 1 K.B. 268, 85 
L.J. K.B. 268, 85 L.J. K.B. 210; see also Ex parte Weber, [1916] 1 K.B. 280. 

"See discussion (infra). 
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example, Sweden (where he would owe “‘local’’ allegiance as well), or 
goes to an enemy country, for example, Germany, whether as a de- 
serter, a prisoner of war, or a spy (where, as a British subject, he could 
owe no allegiance to the German state) ; 

A citizen of the United States of America, either before or after the 
United States entered the war on the side of the allies, owes local al- 
legiance to George VI while in any part of the British empire, and this 
would be apart from his duty of allegiance to his own country. 

But, no person who had in fact German or Japanese nationality 
could at any time during the war, no matter what declarations or oaths 
of allegiance he may have fraudulently made in order to remain within 
the British realm or even to leave the realm with the right to return 
(for example, by virtue of a passport wrongly obtained), could owe 
allegiance to and therefore be guilty of treason against George VI. The 
moment war breaks out the local allegiance he owes up until that time 
as a resident is taken as being completely overridden by his natural 
allegiance to the state which has become our enemy. 

Although the above statement and illustrations are clear, we shall 
see, when we come to examine the cases of De Jager v. Attorney-General 
of Natal and Joyce v. Director of Public Prosecutions,“ that the duty of 
allegiance of the modern friendly alien may be even more than strictly 
“local,” that it may in certain circumstances approach the world-wide 
duty of allegiance of the British subject. But, first, it is necessary to 
look briefly at the remarkable historical development which the crime 
of treason has had from the earliest times down to the present day. 


Il. HistoricAL DEVELOPMENT—LEGISLATIVE™ 


At an early period in the history of most if not all states provision 
was made for the severe punishment of any threat to their internal 
security and order. In early England what order there was, centred 
around the king and we find that the laws of Alfred and Aethelred 
punished with death anyone who merely plotted against the life of the 
king. The laws of Henry I put anyone slaying the king’s messenger 
in the king’s mercy. 

During the twelfth and thirteenth centuries the crime of treason 
could be committed either by a breach of faith due to the king from his 
subjects (high treason), or even by a breach of faith due to one of those 


13(1907] A.C. 326. 

18(1946) 115 L.J. K.B. 146 (H.L.); see also Rex v. Joyce, (1945) 62 T.L.R. 57 (C.A.). 

“See Sir J. F. Stephen, 2 History of Criminal Law (London, 1883), ch. xxi, at 
p. 241, and C. S. Kenny, Outlines of Criminal Law (Cambridge, 1936), ch. xv11, at p. 306. 
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subjects from that subject’s inferiors (‘‘petit’”’ treason). In these latter 
cases since the allegiance which the relationship in the social order gave 
rise to was of a lower form—either between servant and lord (civil), 
priest and bishop (spiritual), or wife and husband (domestic) ,—unless 
the breach of faith resulted in a killing of the lord, bishop, or husband 
as the case might be, it was not considered sufficiently grave to amount 
to one of the “‘petit’’ treasons. 

Since all such petty treasons are now regarded simply as murder," 
and high treason is now the only kind of treason known to our law, 
there is no longer any reason for distinguishing the grave offence by the 
epithet “‘high”’ except that where a modern indictment is laid under one 
of the ancient British statutes, as in the case of Rex v. William Joyce, in 
following the words of the statute, the word “‘high”’ is still to be found." 

In medieval England an indictment for high treason was, as Kenny 
points out, a most powerful weapon for the crown to wield against its 
two great rivals, the church and the baronage, and the king’s judges, 
attentive to their master’s interests, expanded the definition of high 
treason until it became a most comprehensive offence, including any 
kind of injury to the king’s rights, e.g., even the hunting of deer in his 
forests. A reaction was provoked in the reign of Edward III and the 
barons succeeded in clarifying the law by obtaining the enactment, in 
1351, of the Statute of Treasons.'’ 

This Statute of Treasons, otherwise known as the Treason Act, 1351, 
set out the following possible.forms of high treason which are still the 
law of England today: 

(i) Compassing (i.e. contriving or plotting) the death of the king, of his queen, 
or of their eldest son and heir; 


(ii) Violating the king’s consort, their eldest daughter unmarried, or the wife 
of their eldest son and heir; 


(iii) Levying war against the king in his realm; 

(iv) Adhering to the king’s enemies in his realm by giving them aid and comfort 
in the realm or elsewhere. 

It is to be noted that the statute did not create the offence of treason, 
for such an offence already existed at common law, but before the 
statute the interpretation of the common law depended much upon the 
opinions of the king and his judges as to how they wanted to view any 
“‘accroaching”’ of royal power. The statute sets out in specific terms 
what breaches of allegiance may from then on be considered as amounting 


49 Geo. IV, c. 31, s. 2, and 24 and 25 Vict., c. 100, s. 8. 

No such case would arise in: Canada today for treason is specifically defined 
without epithet in s. 74 of the Criminal Code (see infra). 

1725 Edw. III, st. 5, c. 2. 





168 Tue University or Toronto Law JouRNAL 


to high treason and adds that in all cases of treason not specified the 
justices before whom the case comes are to tarry without going to judge- 
ment until the cause has been showed and declared before the king and 
his parliament as to whether it ought to be judged treason or felony. 
But as will be shown, the admonition to tarry when unspecified acts of 
treasons presented themselves was often ignored and the law of treason, 
subject to what is outlined in the next section, developed by judicial 
rather than parliamentary legislation. 

Between 1351 and 1553 many new offences were made treason. 
Royal power, as Dr. C. K. Allen'* comments, was perpetually insecure 
and could brook no opposition. The price of successful oppositiqn, open 
or conspiratorial and even of innocent but excessive eminence was royal 
disfavour, and royal disfavour had only one method of expressing itself 
finally and effectually—i.e. upon the scaffold. Uneasy lay the head 
that wore a crown, but uneasier still lay the head that wore a coronet. 
The mere committal for high treason was equivalent to conviction and 
differed only in point of form and ceremony from the simpler injunction 
‘Off with his head!" Or conversely, as Dr. Allen points out, an acquittal 
in any of the great political trials and impeachments in the fifteenth and 
sixteenth centuries would have been a great blow at the crown, and, 
with the exception of Throckmorton's Case® (which was followed by 
imprisonment of the jury), no examples of such an acquittal appear. 

The reign most prolific in statutory additions to the law of treason 
was that of Henry VIII.*° There were nine acts passed in all, four 
directed to the object of asserting and maintaining the position 
taken by the king in opposition to the pope, and five to maintaining the 
succession of the crown as it stood after the king's various marriages. 
But after the death of Henry VIII, his legislation on the subject of 
treason was repealed. And numerous other acts on this subject, passed 
in the reigns immediately following, were either temporary and soon 
repealed or in one way or another ceased to have any effective use,e.g., 
those making it treason to recognize the authority claimed by the pope. 

At the beginning of the eighteenth century, the ancient Statute of 
Treasons, 1351, remained supreme. Then, in the reign of Queen Anne 
two further species of treason still in force in England were added to 
those specified in Edward III's statute. It became treason (i) To at- 
tempt to hinder the succession to the crown of the person entitled thereto 
under the Act of Settlement ;*' or (ii) To maintain in writing the inva- 

Legal Duties And Other Essays in Jurisprudence (Oxford, 1931), at pp. 260-1. 

19(1554) 1 St. Tr. 862. 

2°See Stephen, 2 History, at pp. 255-9. 

211 Anne, st. 2, c. 21, s. 3. 
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lidity of the line of succession to the crown established by the Act of 
Settlement.”? 

And by the Treason Act 1795,% made perpetual in 1817,™ the defi- 
nition of treason was extended to include plots within or without the 
realm to cause the death or destruction or any bodily harm tending to 
the death, destruction, maiming or wounding, imprisonment or restraint 
of the king, his heirs, or successors, if such plots are expressed by publish- 
ing any printing or writing or by any overt act or deed. This was in 
fact parliamentary sanction of a development of judicial legislation 
referred to in detail hereafter. 

Since 1795, no new species of treason has been created or defined by 
British statute. In section 75 of the English draft code, the royal 
commissioners attempted to clarify the law of treason by re-stating the 
old statute of 25 Edw. III, st. 5, c. 2 so as to include all the constructions 
placed upon the original sections by the courts. This draft code, how- 
ever, has not yet become law, and in Britain one may still go back (as 
in the Joyce Case) some six hundred years for a starting point in the law 
of treason. 

In Canada, on the other hand, the royal commissioners’ re-statement 
of the various species of treason was substantially reproduced in section 
74 of the Canadian Criminal Code; and, as showing the present statutory 
position in Canada, that section is now reproduced in full: 


74. TREASON. 


Treason is— 


(a) the act of killing His Majesty, or doing him any bodily harm tending to death 
or destruction, maim or wounding, and the act of imprisoning or restraining him; or 
(b) the forming and manifesting by any overt act an intention to kill His Majesty, 
or to do him any bodily harm tending to death or destruction, maim or wounding, 
or to imprison or to restrain him; or 
(9) the act of killing the eldest son and heir apparent of His Majesty or the Queen 
consort of any King of the United Kingdom of Great Britain and Ireland; or 
(d) the forming and manifesting, by an overt act, an intention to kill the eldest 
son and heir apparent of His Majesty, or the Queen consort of any King of the 
United Kingdom of Great Britain and Ireland; or 
(e) conspiring with any person to kill His Majesty, or to do him any bodily harm 
tending to death or destruction, maim or wounding, or conspiring with any person 
to imprison or restrain him; or 
’ (f) levying war against His Majesty either 

(i) with intent to depose His Majesty from the style, honour and royal name of 

26 Anne, c. 41, s. 1. 

336 Geo. III, c. 7. 

%57 Geo. III, c. 6. 

*See Mulcahy v. R., (1868) L.R. 3 H.L. 306, at p. 318. 
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the Imperial Crown of the United Kingdom of Great Britain and Ireland, or 
of any other of His Majesty's dominions or countries, or 
(ii) in order, by force or constraint, to compel His Majesty to change his 
measures or counsels, or in order to intimidate or overawe both Houses or 
either House of Parliament of the United Kingdom or of Canada; or 
(g) conspiring to levy war against His Majesty with any such intent or for any 
such purpose as aforesaid; or 
(h) instigating any foreigner with force to invade the said United Kingdom or 
Canada or any other of the Dominions of His Majesty; or 
(i) assisting any public enemy at war with His Majesty in such war by any means 
whatsoever; or 
(j) violating, whether with her consent, or not, a Queen consort, or the wife of the 
eldest son and heir apparent, for the time being, of the King and Queen regnant. 
2. Every one who commits treason is guilty of an indictable offence and liable to 
suffer death. R.S. C.146, S.74; 55-56 Vict., C.29, $.65; 57-58 Vict., C.57, S.1. 


It may be observed again that not every person commits treason 
who does one of the acts set out in the above subsections. As we have 
already indicated, it must be shown that the accused at the time of doing 
such an act was a person owing allegiance to the crown. As far as the 
law of status and allegiance determines that question, Canadian and 
British law may be taken as being the same. As far as the ingredients 
of the various acts which the law regards as treason are concerned, 
section 74 of the Canadian Criminal Code appears as a re-statement of 
the present “‘judicially interpreted’ English statutory position. We 
shall now consider briefly the judicial interpretation of the various 


treasons, and then in the following sections raise again the question of 
who may commit treason, the question brought into such legal and public 
prominence by the trial and conviction of William Joyce. 


Ill. HistoricAL DEVELOPMENT—]JUDICIAL 


It is not within the scope of the present study to analyse in detail 
each of the various species of treason set out in the act of 1351. The 
constructions of the English courts down the years applying the old 
principles to new circumstances are admirably set out by Kenny.” In 
Canada, in the light of the clear re-statement of the various acts which 
constitute treason contained in section 74 of the Criminal Code, most of 
the English case-law is of merely historical importance. The gradual 
change in the basis of interpretation adopted by the English courts, 
however, calls for observation. 

The original idea of high treason was, as we have seen, that of a 
breach of the personal loyalty due to the king from each of his vassals. 
But in the historical development of England, steadily, century after 


*Kenny, Criminal Law, ch. xvi, at pp. 307-17. 
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century this feudal feeling of personal loyalty gave way to a growing 
consciousness of the importance of stable public order. This new con- 
ception of civic or social duty was recognized as the binding force of the 
body politic and called for new provisions for its legal enforcement. The 
criminal law not only came to afford more general or public protection 
to all persons within the king’s realm, but it began to take cognizance 
of politicians who, while devoted to the reigning monarch, were never- 
theless disturbing the order of the realm. It is a remarkable instance 
of the activity of judicial legislation that this important stabilizing de- 
velopment was effected not by parliament but by the judges.*” The 
courts transformed the feudal conception of treason as a breach of 
loyalty to the royal person into the modern one of a breach of loyalty to 
the institutions on which the social order rests. Thus, although the 
crown remained the chief of those institutions, it was the political 
existence rather than the natural life or security of the king that was 
protected. 

This new idea evolved out of Edward III's Statute of Treasons by 
violent interpretations of the first and third species of treason. As to 
the first species, a compassing of the king’s death was held to be suf- 
ficiently made out by the overt act of merely imprisoning him. And an 
attempt to raise a rebellion against the king’s power, in even a remote 
colony (Lower Canada of 1797) was similarly held to show a compassing 
of his death even though he be thousands of miles away from the scene 
of all the disturbances. In the case it was contended for the prisoner 
that even if the rebellion were successful and Canada were separated 
from the king’s dominions this could have no effect upon his personal 
security, but the court told the jury that the statute referred not to the 
natural life, but to the political existence of the king.** And again the 
overt act of inciting foreigners to invade the kingdom, i.e., of compassing 
the levying of war, an offence which the act of 1351 does not contemplate 
(it could not be adhering to the king’s enemies if such nation be at 
peace), was held to constitute an overt act towards compassing the 
king’s death and therefore punishable as treason. As to the third species 
of the act of 1351, levying war against the king, a levying of war against 
any general class of the king’s subjects came to be construed as a levying 
of war against the king himself. Thus, riots for the purpose of pulling 
down all public houses or all inclosures of commons, or of forcing all the 
employers in a particular trade to raise the rate of wages were treated 
as acts of treason.2* The importance of stable public order was clearly 


*"Stephen, 2 History, at pp. 274-8. 
28R. v. Maclane, (1797) 26 St. Tr. 721. 
29M. Foster, Crown Law (Oxford, 1792), at p. 211. 
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the basis for such judicial interpretation rather than the personal security 
of the king. 

The doctrine laid down by the courts as to these ‘‘constructive”’ 
treasons was of an extreme character, carrying the extension of Edward 
III’s statute to (in Hallam’s words) ‘‘a length at which we lose sight of 
the plain meaning of words.’’*® Verdicts of acquittal showed that judicial 
legislation would serve only to defeat its own ends. Direct legislation 
being necessary to get over the use of the legal fictions, parliament 
enacted in 1795 the statute*! (already referred to) expressly recognizing 
as treason the most important of the ‘‘constructive’’ treasons. 

Again, in the judicial interpretation of the fourth species, adhering 
to the king’s enemies in his realm by giving them aid and comfort in the 
realm or elsewhere, we find an interesting but more recent extension. 
Stephen, writing in 1883, stated that the instances of this offence had 
been very rare in English history and that the offence of ‘adhering to 
the king’s enemies’’—an exceedingly vague expression—had been com- 
mitted only by a few spies who had in time of war been detected in giving 
information to foreign enemies.** Thus, in De la Motte’s Case™ the 
accused, a Frenchman, residing in London, had collected information as 
to the number of British ships and forces during the latter part of the 
American war, and when tried for treason under this section was con- 
victed and hanged. But not many years after Stephen made the above 
comment, the courts had to construe the section to meet the facts of 
Rex v. Lynch and of Rex v. Casement.** Once again political sagacity 


rather than logical necessity lead to the straining of the simple language 
of the statute. 

In Rex v. Lynch, the act of a British subject of applying for natural- 
ization in a hostile state during the Boer war was held to be adherence 
to the king’s enemies and amounting to treason even though it was not 
in the strict words of the section ‘‘an adhering to the king’s enemies in 


” 


his realm."’ And this interpretation as to where the adhering may take 
place was followed in the famous case of Roger David Casement in 1917. 
Casement who had been knighted by the king in time of peace for his 
services as one of His Majesty’s representatives abroad, had gone to 
Germany during the war and seduced Irish prisoners of war from their 
allegiance to the king. He attempted to form an Irish brigade to fight 


*H. Hallam, Constitutional History (London, 1842), ch. xv. 
136 Geo. III, 7. 

“Stephen, 2 History, at p. 282. 

(1781) 21 St. Tr. 687. 

#1903] 1 K.B. 444. 

%{1917] 1 K.B. 98. 
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for Ireland against England after the war. The judgement of the court 
of criminal appeal upholding the king’s bench division held that if a 
British subject be adherent to the king's enemies in his realm by giving 
to them aid or comfort in his realm, or if he be adherent to the king’s 
enemies elsewhere by giving them aid or comfort elsewhere, he is equally 
adherent to the king’s enemies, and if he be adherent to the king's enemies 
he commits treason as defined by the act. Hence this fervent Irishman 
who clearly was guilty of adhering to the king’s enemies but ouiside the 
the realm to wit, in Germany, was convicted of this fourth species of 
treason. The history of this species and the rationalization justifying 
this piece of straight judicial legislation are most interesting and are 
covered in the exhaustive arguments of counsel and in the judgements 
of both courts fully reported in the volume of the Notable British Trial 
Series devoted to Sir Roger Casement.** 


There was no question that Roger Casement was a British subject, 
that he owed allegiance to the king even when in Germany, and that his 
actions in Germany were a breach of that allegiance. The main point 
taken by the defence was that all that this proved was an adhering to 
the king’s enemies when outside the realm and that such is not made 
treason by the statute. The exact words of the act declare that “if a 
man... be adherent to the enemies of our Lord the King in his realm 
giving to them aid or comfort in the realm or elsewhere,’’ such ought to 
be adjudged treason. Judicial interpretation made bold to say that the 
words giving aid and comfort to the king’s enemies must be construed 
in apposition, that is as though they were in brackets, to show that their 
meaning was parallel with what went immediately before; so that the 
section should be construed: ‘‘ Adhering to the king’s enemies in his 
realm (by giving to them aid or comfort in the realm) or elsewhere.” 
lt is respectfully submitted that such interpretation (and the court of 
appeal was free to place its own interpretation on the plain words of the 
statute) is against common sense. The section, when originally drafted 
in 1351, clearly took care of the case where an Englishman, or a friendly 
alien tn England, sought to give aid or comfort to an enemy either 
within England (e.g., by collecting and giving secret information to 
enemy agents in the realm or by harbouring an enemy spy within the 
realm), or elsewhere (e.g., though remaining in England as in De la 
Motte’s Case, sending useful information to the enemy abroad). Such 
cases were plainly what were contemplated and intended to be covered 
by the words of the section. And the words to be placed in apposition 
(if it is necessary to place any) should be the whole expression “giving 


*G. H. Knott (ed.) (Edinburgh, 1917). 
12 
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to them aid or comfort in the realm or elsewhere.’’ When this is done 
then full and clear meaning can be given to the words “‘in his realm,”’ 
where they appear as indicating where the traitor must be when the 
adhering takes place. The reason for adding the words “giving to them 
aid or comfort in the realm or elsewhere’’ is to make clear that even 
though none of the king’s enemies is in the realm nevertheless a person 
may still “adhere to the king’s enemies in his realm”’ if while in the realm 
he gives aid or comfort outside, e.g., by sending information out. In 
the absence of the additional words it would not be clear that a person 
could adhere to the king’s enemies in his realm when no enemy was in 
the realm. With their addition the full meaning of adhering ‘‘in his 
realm’ becomes perfectly clear. That, it is submitted, is a sound reason 
and sufficient reason, and precludes the court from saying the meaning 
of the words is not clear, and no justification can be found for their 
arbitrary construction. 

To sum up, it is respectfully submitted the decision in the Casement 
Case was wrong, because the simple words of the statute on their face 
are unambiguous. (It is only when one tries to force the facts of 
Casement’s Case within its terms that ambiguity could possibly arise. ) 
All the words of the section give clear and full meaning if the whole 
phrase “giving to them aid or comfort in the realm or elsewhere”’ is 
read in apposition to the adhering to the king’s enemies in his realm, but 
the court chose to leave out the ‘‘or elsewhere”’ from the group of words 
to be read in apposition and to read the words ‘‘or elsewhere’ as setting 
out an alternative to the words “in his realm’’ where they first appear. 
By so doing the court, it is submitted, committed three errors in logical 
construction (i) consideration of a phrase out of its natural context; 
(ii) making redundant the double reference to the realm which follows 
such construction, and (iii) if the parliament of Edward III saw fit (as 
the court’s decision implies) to define what adhering to the king’s enemies 
in his realm means (by stating it is giving aid or comfort in the realm) 
there would be as much reason for defining what adhering to the king's 
enemies ‘‘elsewhere’’ means, and therefore the defining words should 
apply to both types of adherence in or out of the realm. On the con- 
struction here contended for no such discrepancy arises. On the 
construction of the court this discrepancy is simply ignored. In England 
the arbitrariness of the decision in the Casement Case still stands. With 
its approval by the house of lords in the Joyce Case legislation would not 
now appear likely to be felt necessary to put the principle it stands for 
on a proper basis. In Canada sub-section (i) of section 74 of the Ca- 
nadian Criminal Code (set out above) is made broad enough to cover 
such conduct clearly and adequately. Thus, if it is shown that the 
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accused is a person owing allegiance to the crown at the material time, 
he has committed treason in the words of the Canadian section “by 
assisting any public enemy at war with His Majesty in such war by any 
means whatsoever.” 

To conclude our consideration of this fourth species of treason we 
must note the full implication of applying the Casement decision to the 
facts of Rex v. Joyce’ William Joyce was not a British subject. If he 
had been then his case would have been on all fours with that of Roger 
Casement. The adherence to the king’s enemies without the realm 
(i.e. “‘or elsewhere’), when in Germany was equally conclusive in both 
cases. In Joyce's Case it was in effect conceded that if (i) Joyce could 
as a matter of law be held, because of his having a British passport, to 
owe a duty of allegiance while outside the realm, and if (ii) a British 
court had jurisdiction in such a case to try a friendly alien for an act 
done out of the realm, then Joyce’s conduct would be treason under 
section 4, just as in the case of Roger Casement. The Courts found both 
(i) and (ii) against the prisoner and his conviction therefore stands under 
section 4 of the ancient statute of Edward III. 

The result therefore is that by this most recent judicial development 
we now have section 4 further extended in its application. The law 
would now appear to be that any person who is either a British subject 
or a friendly alien owing allegiance to the king at the material time, may 
when either in or out of the realm commit treason by adhering to the 
king’s enemies (whether in the case of such friendly alien they are his 


country’s enemies or not) by giving aid or comfort to them either in or 
out of the realm. 


IV. ALLEGIANCE OF FRIENDLY ALIEN RE-CONSIDERED 


In the preceding sections we saw first of all that treason was the great 
crime against allegiance; that without a duty of allegiance there can be 
no treason. We saw that once that duty was found, great was the 
variety of positive acts which might be considered sufficient breaches of 
it to amount to treason. We saw how the law of treason was extended 
and contracted by legislation and extended again by judicial interpre- 
tation; but we were mainly concerned with what acts might constitute 
treason and where those acts might be committed. Now we must 
analyse a different kind of extension. The treasonable acts will remain 
the same, but the class of persons who may commit such acts 


37(1946), 115 L.J. K.B. 146 (H.L.). The Joyce Case will be fully discussed under 
its proper head of extending the duty of allegiance of a friendly alien. Here it is suf- 
ficient to note the point of difference in the two cases. 
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outside the realm is to be extended to include in addition to all British 
subjects, all friendly aliens who may now in certain circumstances even 
though outside of the realm be held to owe allegiance to the crown. 

Until recent times the duration and locality of the duty of allegiance 
of any friendly alien seemed clearly confined to the realm. Thus it was 
stated in Blackstone’s Commentaries: 


Local allegiance is such as is due from an alien or stranger born for so long as he 
continues within the King’s dominion and protection, and it ceases the instant 
such stranger transfers himself from this kingdom to another... as the prince 
affords his protection to an alien only during his residence in this realm, the al- 
legiance of an alien is confined (in point of time) to the duration of such his residence 
and (in point of locality) to the dominions of the British Empire.** 


Sir William Blackstone wrote in the latter half of the eighteenth 
century, and the above statement of the law as recently as 1921 was 
re-affiirmed, obliter, in the House of lords in Johnstone v. Pedlar.** How- 
ever, it was stated in Rex v. Joyce“ that Blackstone’s statement is not 
to be taken as exhaustive but must be given a narrow construction, 
namely, that mere temporary absence from the realm would not in itself 
break the ‘‘residence’’ held by Blackstone as sufficient for a duty of 
allegiance to arise. This basis of distinction cannot be accepted—a 
point which we shall discuss later. In the rather difficult task of recon- 
ciling the “‘local’’ allegiance cases with today’s position, there are three 
stages in their gradual modification. 

The first stage, the thin edge of the wedge taking us away from 
Blackstone's categorical statement can be found in a passage in Foster’s 
Crown Law." It deals with the case of an alien who is no longer within 
the king’s realm and it is the first and probably the only early authority 
for the view that in spite of the fact that the factor of residence has 
ceased, his allegiance may continue because there remains a tie between 
the alien and the country of his former residence of a kind which is held 
to be sufficient to continue the duty of allegiance which arose from such 
former residence. It is stated: 

Local allegiance is founded in the protection a foreigner enjoyeth for his person, 
his family or effects during his residence here: and it ceaseth, whenever he with- 
draweth with his family and effects.... But if such alien, seeking the protection 
of the Crown and having a family and effects here should during a war with his 
native country go thither and there adhere to the King’s enemies for the purpose 


of hostility, he might be dealt with as a traitor. For he came and settled here 
under the protection of the Crown: and, though his person has removed for a 


Vol. I, at p. 369. 

$9(1921] 2 A.C. 262. 

“See Judgement of Court of Criminal Appeal, (1945) 62 T.L.R. 57, at p. 61. 
“Oxford, 1762), at pp. 183, 185. 
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time, his effects and family continued still under the same protection. This rule 
was laid down by all the Judges assembled at the Queen’s Command January 


12, 1707. 

It may be noted that while this was not a decision on any specific 
case it was a declaration of the law by highest authority, and we find 
the rule was also recorded in East’s Pleas of the Crown,” and that it 
has never been modified in any way by any subsequent decision. 


Another development away from Blackstone’s statement of the 
law may be seen in the decision of the judicial committee of the privy 
council in De Jager v. Attorney-General of Natal.“ There it was held 
that an alien’s duty of allegiance does not cease if an enemy makes good 
his military occupation of the district in which the alien resides. It is 
treason for such alien to assist the invaders. In the words of the lord 
chancellor : 


The protection of a state does not cease merely because the state forces, for stra- 
tegical or other reasons are temporarily withdrawn so that the enemy for the time 
exercises the right of an army in occupation. On the contrary when such territory 
reverts to the control of its rightful sovereign, wrongs done during the foreign 
occupation are cognisable in the ordinary Courts. The protection of the sovereign 
has not ceased. It is continuous, though the actual redress of what has been done 
amiss may be necessarily postponed until the enemy forces have been expelled.“ 
And finally we have the more recent development of the passport 
system of protection beyond the realm. As far as a British subject is 
concerned he is entitled to the protection of the British crown wherever 
he is in the world, with or without a passport. Without a passport he 
has to prove his right to protection ad hoc. With a passport, by comity 
of nations, the document speaks for itself and (i) identifies the holder; 
(ii) requests in the name of his majesty the foreign state or its repre- 
sentative to allow the bearer to pass through the foreign country, and 
(iii) requires the servants of his majesty abroad to offer him every 
assistance and protection of which he may stand in need. The effect 
of the passport system, then, is to enable anyone to whom a passport is 
issued to invoke, during the currency of the passport, the protection of 
the issuing country. Before such a system was established the pro- 
tection which the crown could afford to an alien personally was confined 
to the realm, for any jurisdiction it had outside the realm was confined 
to its own subjects. It was thus that the term Jocal allegiance sprang 
up as the counterpart of this ‘‘local’’ protection. But it was purely a 
matter of history that the crown’s jurisdiction to protect coincided with 


*2(London, 1808), at p. 52. 
*3{1907] A.C. 326. 
“Tbid., at p. 328. 
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the residence of the alien. It was not a matter of principal that the 
crown’s protection of aliens had always to be confined to the realm and 
that therefore their allegiance had always to be drawn only when they 
were resident within the realm. Making a general principal out of 
historical coincidence is, it is respectfully submitted (rather than the 
quibble on the word “‘residence”’ referred to before), the error into which 
the local allegiance cases fall. In the Joyce Case, we shall see how a 
friendly alien going abroad with a British passport was held to be, 
during the currency of such passport, in a position to invoke the pro- 
tection of the crown and that therefore he owed allegiance to the crown 
during such currency, and having adhered to the king’s enemies in that 
time it was treason notwithstanding the fact that he was an alien and 
outside the realm at the time of adhering. 


V. Rex v. WILLIAM JOYCE 


William Joyce (popularly ‘‘Lord Haw Haw’’) was convicted at the 
central criminal court before Tucker J. (as he then was) on September 
19, 1945, on the third count of an indictment charging him with high 
treason and was sentenced to death. 

The third count charged that, while Joyce was a person owing al- 
legiance to the crown, he was guilty of high treason by adhering to the 
king’s enemies elsewhere than in the king’s realm, to wit, in the German 
realm, between September 18, 1939, and July 2, 1940, by broadcasting 
to the king's subjects propaganda on behalf of the said enemies, contrary 
to the Treason Act, 1351. 

The first two counts were not proceeded with because they alleged 
that Joyce at the time of the offences charged was a British subject. 
After evidence on the question of nationality had been given at the trial, 
Tucker J. said that the evidence was overwhelming that Joyce was not a 
British subject but an American citizen and the first two counts were 
then dropped. The third count did not depend upon his being a British 
subject but upon his being a person owing allegiance to the crown. The 
evidence material to this count was as follows: 

Joyce was born in the United States in 1906, the son of a naturalized 
American citizen,® and thereby became himself an American citizen. 
When about three years of age he was brought to Ireland, where he stayed 
until about 1921, when he came to England. He stayed in England 
until 1939 being then thirty-three years of age. He was, therefore, 
brought up, educated and settled within the king’s dominions. On 
July 4, 1933, he made an application for a British passport, describing 


“His father was formerly Irish and his mother formerly English. 





TREASON AND THE TRIAL OF WILLIAM JOYCE 179 


himself as a British subject by birth having been born in Galway, 
Ireland, the passport being requested for the purpose of holiday touring 
in Belgium, France, Germany, Switzerland, Italy, and Austria. He was 
granted the passport, as such British subject by birth, for a period of 
five years. On September 26, 1938, he applied for a renewal of that 
passport for a further period of one year, again describing himself as a 
British subject by birth who had not lost that national status. That 
application was granted. On August 24, 1939, he made a further appli- 
cation for the further renewal for one year of that passport, again 
describing himself as a British subject by birth who had not lost that 
national status, and the passport was again renewed, to expire on 
July 1, 1940. He left England with such passport around the end of 
August, 1939. 

On his arrest following the defeat of Germany, a document was 
found in his possession showing that he had been engaged by the German 
Radio Company of Berlin-Charlottenburg from September 18, 1939, 
as an editor, speaker, and announcer of news in English. There was also 
evidence given at the trial as to broadcasts made by Joyce during the 
material times of the charge. Joyce made a statement at the trial but 
confined his remarks to the question of his nationality, that is, the 
question of his status as a friendly alien. He declined to give evidence 
on oath and when the case closed there was no evidence as to what 
happened to his passport, whether he ever renounced its protection, or 
whether he ever made use of it or even tried to, or whether if he had 
tried, any protection at all would have been given to him. 

After this evidence, the trial Judge directed the jury as a matter of 
law that Joyce by virtue of having this British passport, current till 
July 2, 1940, was a person owing allegiance to the king between Sep- 
tember 10, 1939 and July 2, 1940, the material dates of the third count. 
The jury then found as a question of fact that Jovce did adhere to and 
aid and comfort the king’s enemies in Germany as alleged. There is no 
quarrel with this finding of fact of the jury, but the direction on the law 
of the learned trial judge is subject to challenge for he was breaking new 
ground. Never before, in any specific case, had a friendly alien been 
held to owe allegiance to his majesty when clearly outside the realm. 
lt was common ground that if Joyce did not in law owe allegiance to the 
king after he left England he had committed no treason and was entitled 
to be acquitted of the charge. 

An appeal from his conviction was taken to the court of criminal 
appeal® where the argument advanced for Joyce was put under four 


(1945), 62 T.L.R. 57. 
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main heads; (i) no allegiance, (ii) no jurisdiction, (iii) no protection, 
and (iv) allegiance determined. These may be stated more or less as 
follows: 

(i) With regard to the first it was argued that no alien owes allegiance 
to the realm when outside it and hence he cannot commit treason when 
outside; that therefore any adherence by him to an enemy outside the 
realm is not a crime known to the law of England. Calvin's Case’ was 
cited as showing (a) that to owe allegiance an alien must be within the 
king’s dominions, and (6) that he only had the king’s protection so long 
as he remained within those dominions. Counsel then referred to the 
passage (already quoted) in Blackstone's Commentaries drawing particu- 
lar attention to the sentence: ‘‘as the Prince affords protection to an 
alien only during his residence in this realm the allegiance of an alien is 
confined (in point of time) to the duration of such his residence, and (in 
point of locality) to the dominions of the British Empire.” It was urged 
that residence meant physical presence within the country (i.e. within 
the three-mile limit) so that, to use an example posed by the lord chief 
justice, on this interpretation of the authorities an alien could go back- 
wards and forwards across the English Channel owing allegiance at 
Dover and none at Calais. In support of the idea of mere physical 
presence it was pointed out that Blackstone spoke of local allegiance as 
ceasing ‘‘the instant such stranger transfers himself from this kingdom 
to another’ and in Johnstone v. Pedlar it was stated in the speeches of 
Lord Sumner and Lord Phillimore: ‘‘The matter... is the contrast 
between ligeantia localis which begins no earlier than and continues no 
longer than the presence of the alien amy within the realm and the lasting 
allegiance of the subject born ...from the moment of his entry into 
the country the alien owes allegiance to the king till he departs from it, 
and allegiance subject to a possible qualification which I shall mention, 
draws with it protection, just as protection draws allegiance.’’** 

In support of these statements of the law to the effect no allegiance 
can be owed by an alien outside the realm, two further points were urged. 

The first was that the allegiance due from an alien (as set out in 
Calvin's Case) only arises from the protection of our laws, i.e. the law of 
the land, which must be co-extensive with our jurisdiction. And this 
because although it was in accord with the comity of nations that the 
sovereign should legislate and also protect his own subjects wherever 
they might be, it was contrary to the comity of nations for the king to 
legislate or try to protect any alien outside the realm and any alien lost 
the protection of the king’s laws when he physically left this country 


*7(1608), 7 Co. Rep. la. 
{1921} 2 A.C., 262, at pp. 292, 297. 
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because there was no jurisdiction here in respect of his action when 
abroad. This line of argument might have been illustrated by the 
following example. Suppose an American, formerly resident in England 
as a friendly alien, goes to France. The king’s peace does not run in 
France and no possibility of punishment by English law could act as a 
deterrent to any crime intended against him. If he is murdered in France 
his murderer is not triable in England for the crime. Even if a British 
subject is murdered in France his murderer is not triable in England. 
All crime is local and in both cases the murderer should be tried by 
French law. If the murderer of a British subject in France is not brought 
to justice, the British authorities may make diplomatic representations 
to the French authorities and to the extent that such may be effective 
the British subject enjoys the protection of the British crown. However; 
if the murderer of an American subject in France, formerly a resident of 
England, is not brought to justice the American not the British would 
be the proper authorities to make representation to the French criminal 
department. Hence to noextent would an American subject even though 
formerly under the protection of British laws while in England receive 
any such protection when abroad. Not being under the protection of 
British laws there would be nothing to hold his allegiance to the British 
crown once he leaves the realm. 

As the second point supporting the argument of no allegiance, it was 
urged that the allegiance due from an alien springs from his right to 
protection not merely from his de facto enjoyment of it. It could be put 
more broadly that no allegiance is due from any person who has not the 
right to protection even though he may have de facto protection. Thus a 
person who has a forged passport might get de facto protection until his 
fraud is discovered. Such a person may be an enemy alien or a friendly 
alien. He clearly can owe no allegiance if he is an enemy alien notwith- 
standing his de facto protection. Why is not the friendly alien's position 
exactly the same? Suppose a British subject going abroad fraudulently 
obtains a passport (which for some reason he may not be entitled to), 
when he goes abroad he still owes allegiance to the king but not by 
virtue of the de facto protection of his passport but rather by virtue of 
his being a British subject whose birthright is the right to British pro- 
tection. It was urged for Joyce that mere de facto protection (which it 
was assumed he got) was not sufficient to draw his allegiance and that, 
since there can be no crime by estoppel, Joyce could not be estopped from 
setting up the true facts namely, that he was an American citizen, that 
he had obtained his passport fraudulently, that he never at any time 
when abroad had the right to protection, that therefore his allegiance 
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abroad was never drawn, and without a breach of allegiance there was 
no crime of treason. 

(ii) The second main heading put forward for Joyce was that no 
British court had any jurisdiction to convict an alien for his acts abroad. 
It was not put that a British court had no jurisdiction to bring Joyce to 
trial (for Joyce at the outset appeared to be a British subject and as 
such he could be tried and convicted), but rather that as soon as it 
appeared from the evidence at the trial that he was not a British subject 
all jurisdiction of the court ceased, for in no case, except piracy,*® has a 
British court jurisdiction to try an alien for acts committed outside the 
realm. 

Thus in Rex v. Keyn,®® which was followed in 1878 by the passing of 
the Territorial Waters Jurisdiction Act, it was decided that a foreigner 
in command of a foreign ship could not be indicted in this country for 
manslaughter in respect of an act committed by him within three miles 
of the shores of England. Bramwell L.J. said: “‘As a rule, where the 
Sovereign has jurisdiction there is allegiance, permanent, as subject or 
citizen, or temporary, as being within the territory. In such a case 
there is a corresponding duty of protection.’’ And Cockburn C.J. said: 
‘According to the doctrine of Lord Coke in Calvin's Case protection 
and allegiance are correlative: it is only where protection is afforded by 
the law that the obligation of allegiance to the law arises; or as | prefer 
to put it, it is only for acts done when the person doing them is within 
the area over which the authority of British law extends, that the subject 
of a foreign state owes obedience to that law, or can be made amenable 
to its jurisdiction.’ 

Referring to Halsbury’s Laws of England,” Joyce’s counsel pointed 
out that at common law British authorities could not touch even a 
British subject outside the realm. Parliament had passed statutes which 
gave the courts power in many cases to deal with British subjects for 
offences committed abroad, but the king and parliament had never used 
their unfettered powers of legislation to pass a statute empowering the 
courts to deal with an alien who committed an offence outside the realm. 
Therefore once it was clear that Joyce was an alien and that all treason- 
able acts charged were committed outside the jurisdiction, to wit, in 
Germany, the court should declare (as it is submitted it would be clearly 
bound to do if Joyce’s act had been one of murder in Germany), that an 
English court had no jurisdiction to try him. 

“*)Which by the jus gentium is justiciable anywhere. 

5°(1876) 2 Ex. D. 63. 

‘Tbid., at pp. 150, 236. 

(2 ed.), vol. IX, at pp. 55, 62, 80. 
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(iii) The third main submission, made on the assumption that the 
court of criminal appeal was deciding against Joyce on the first two 
points, was in two parts: (a) that there was no evidence that the re- 
newal of Joyce’s passport afforded or was capable of affording him any 
protection or that he ever availed himself or had any intention of avail- 
ing himself of any such protection, and (6) that if there was any such 
evidence (and it was submitted there was none), the issue was one for 
the jury and the judge failed to direct them thereon—an argument 
accepted by Lord Porter in the house of lords (infra). 

Joyce’s case was that he was taking no advantage of any protection 
afforded by his British passport. No evidence was given that any such 
advantage had been taken. No evidence was called to show whether he 
had ever availed himself of the protection of the passport or had simply 
torn it up. Therefore no facts had been left to the jury on the question 
of protection.* 

It was again submitted that- the only protection which could draw 
allegiance was the legal right of protection. But here the evidence was 
clearly that Joyce had no such legal right to protection. Was there any 
evidence that Joyce had even de facto protection? It was submitted 
there was none placed before the jury and therefore mere de facto pro- 
tection could not properly be found against him by the jury, even if it 
be allowed that such could draw his allegiance. 

(iv) And lastly, it was argued that, assuming the passport offered 
some protection which attracted allegiance, the moment that the alien 
holding the passport indulged in treasonable activities he forfeited that 
protection and eo instanti his duty of allegiance ceased as well. The 
court of appeal gave scant heed to this line of argument and at the 
conclusion of the argument for Joyce the lord chief justice stated the 
court did not wish to hear the attorney-general on the third and fourth 
ground of appeal, but that they did wish to hear him on the rest of the 
case, particularly the question of jurisdiction. 

The attorney-general pointed out that the jurisdiction of the courts 
to deal with offences committed abroad which struck at the security of 
the state had been recognized in international law, and that there was 
no rule against it. He referred to Oppenheim’s International Law® and 
submitted that it was not now a rule of international law that the 
exercise by the crown of a protective jurisdiction was an affront to the 
comity of nations or contrary to international law. Parliament could 


‘And this being a criminal charge no material point in the crown’s case should be 
assumed against the accused. 

“See n. 72, infra, where this fourth ground is more fully developed. 

55(5 ed.), vol. I, at p. 267. 
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do what it pleased, and in the Treason Act, 1351, it said ‘if a man do 
levy war, etc. or be adherent, etc.’’ Such words clearly would cover an 
alien. The authorities had confined the offence to those who owed a 
duty of allegiance to the crown but had never confined it to British 
subjects alone. If it be shown that Joyce was a person who owed al- 
legiance, his conduct clearly came within the plain words of the statute 
and a British court had full jurisdiction to try such offence. Even at 
common law a British subject committing treason abroad could be tried 
here. That was laid down by all the judges in Rex. v. Casement.*" 

The attorney-general submitted that the temporary absence of an 
alien outside the country did not put an end to his allegiance. Al- 
legiance originally based, as in the present case, on residence could be 
terminated. He was not suggesting that an alien who was under a duty 
of allegiance because of his residence could not get rid of that allegiance. 
The test was whether the protection which originated in his physical 
presence in this country had been retained and maintained by some tie 
between himself and the sovereign. Such a tie might be created by 
leaving effects in this country under the protection of the sovereign, or 
by having sworn allegiance, or by having taken out a passport and having 
thus sought for and obtained the protection of the Crown. 

That the basis of allegiance was protection was not to be doubted, 
and that protection could continue although the physical presence of 
the person concerned had come to an end was clearly laid down by the 
Resolution of the Judges in 1707 and by the opinion of the masters of 
the common law. Counsel for Joyce had said that the protection 
contemplated must be the protection of the law, but that view showed a 
complete disregard of the origin of protection under the feudal system, 
and of the historical position of an alien in the view of the English 
common law. The historical position, so far from being that the alien 
was protected by the law, was that the king had to intervene by his 
prerogative and dispensing powers to protect the alien from laws which 
were penal and discriminatory against him. 

Originally a passport granted to the person obtaining it a safe- 
conduct through the king’s own territory. That was what an alien 
obtained in early days. A modern passport was an extension into the 
realm of international law of the sovereign’s protection. It contained 
first of all a request in the name of his majesty to a foreign state or its 


“The “‘etc."" in both species of treason referred to hides the all important phrase 
“in the realm.”” See comment on the Casement Case. It is submitted that the words 
clearly cover an alien in the realm, but do not clearly cover an alien outside the realm 
as well. 

[1917] 1 K.B. 98. 





TREASON AND THE TRIAL OF WILLIAM JOYCE 185 


representative to allow the bearer to pass through a foreign country, 
and, secondly, it required the servants of his majesty abroad to offer 
him every assistance and protection of which he stood in need. The 
appellant in the present case, by obtaining a passport, secured the pro- 
tection of the crown. How he obtained it was completely irrelevant. 
To take a parallel case, if a person fraudulently obtained a certificate 
of naturalization the holder of it was, until it was revoked, entitled to 
all the right of a naturalized citizen. It was unarguable that, while 
this country was at war and the appellant was in Germany, he was not 
receiving the protection of the crown. The highest that it could be 
put would be to say that the protection was in suspense at the time 
because he was in a country where the protection of the crown could not 
reach him. 

It was said, however, that the protection, if it ever existed, was 
terminated. He (the attorney-general) did not doubt that by a clear 
and unequivocal renunciation an alien might throw off the protection 
which he had acquired, but there was no evidence in the present case 
that the protection afforded by the passport was ever thrown off until 
the appellant became naturalized as a subject of the German state, 
down to which date he was describing himself as a British subject. 

In reply it was urged that the crown’s argument as to jurisdiction 
was based on a confusion between allegiance and nationality. The 
attorney-general had said that the Treason Act, 1351, used the expression 
‘a man” in connexion with a charge of treason, that that meant ‘‘a man’”’ 
anywhere, and that the only limitation which the common law had 
placed on the expression was to say that it meant a man who owed 
allegiance to the king. It was pointed out, however, that allegiance 
had nothing to do with nationality, and jurisdiction depended on 
nationality. Thus in Macleod v. Attorney-General for New South Wales,** 
Halsbury L.C. quoted the judgement of Baron Parke in Jefferys v. 
Boosey*® as follows: ‘‘The Legislature has no power over any persons ex- 
cept its own subjects—that is, persons natural born subjects or resident 
or whilst they are within the limits of the Kingdom. The Legislature 
can impose no duties except on them; and when legislating for the bene- 
fit of persons must, prima facie, be considered to mean the benefit of 
those who owe obedience to our laws and whose interests the Legislature 
is under a correlative obligation to protect.’ Lord Halsbury, contin- 
uing, said: ‘‘ All crime is local. The jurisdiction over the crime belongs to 
the country where the crime is committed, and except over her own 


6(1891) 7 T.L.R. 708; [1891] A.C. 455. 
(1854) 4 H.L. Cas. 811, at p. 926. 
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subjects her Majesty and the Imperial Legislature have no power 
whatever.” 

The judgement of the court of criminal appeal® dismissing the appeal 
may be summarized as follows: 

(i) To the argument that Joyce owed no allegiance when out of the 
realm, the court held that it was clear that Joyce owed allegiance up to 
August 24, 1939, that there was no evidence of anything happening 
between that date and September 18, 1939 to divest him of that al- 
legiance, that merely leaving the realm was not sufficient, that Black- 
stone's statement was not exhaustive, that residence could not be taken 
as mere physical presence, that the Judges’ Resolution of 1707 provided 
an exception to the local allegiance rule, that this exception had stood 
unchallenged for 250 years and could not now be disregarded, that it 
clearly showed that, because a person was not a British subject, it did 
not mean that he could not commit treason abroad, that even though 
Joyce left no family etc. in England his applying for and obtaining a 
passport and renewals thereof which were capable of affording him 
protection abroad were sufficient in law to continue his allegiance when he 
left the realm, that dicta such as those in Johnstone v. Pedlar™ repeating 
Blackstone’s principle could not be accepted as binding authority ap- 
plicable to a treason case and therefore Joyce’s allegiance as a matter 
of law did exist at the material time. 

(ii) To the argument that a British court had no jurisdiction to try 
an alien for an offence committed against British law in a foreign country 
the court simply stated that on the footing that an alien may commit, 
and that Joyce did commit, the crime of treason as charged in the 
indictment, it was difficult to understand why he could not be tried for 
that crime, that the act of 35 Henry VIII, c. 2, set out the place of trial 
in England for treason committed ‘‘by any person or persons out of this 
realm of England”’ as being in the shire of Middlesex, that such words 
on the authority of the Casement Case must be taken as including an 
alien owing allegiance to the king and therefore there could be no justifi- 
cation in holding that because Joyce was not a British subject although 
he could commit the crime charged no court had power to try him 
because he was an alien. 

(iii) To the argument that there was no evidence that the renewal 
of Joyce’s passport afforded him or was capable of affording him any 
protection, or that the appellant ever availed himself or had any intention 
of availing himself of any such protection, and that if there was any such 
evidence the issue was one for the jury and the judge failed to direct 


(1945) 62 T.L.R. 57, at p. 61. 
1/1921] 2 A.C. 262, at p. 292. 
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them thereon, the court held that it was true that no direct evidence 
was called in respect of the effect of the passport, but that the document 
spoke for itself, and was capable of affording the appellant protection, 
none the less because it was obtained by a misrepresentation, and that 
it was quite immaterial whether he availed himself of that protection 
or not, as he had sought such protection and it was available for his use. 

(iv) Without discussing the fourth argument advanced for Joyce 
the court expressed itself in complete agreement with the decision of the 
trial judge, substantially for the same reasons, and dismissed the appeal. 

From this decision an appeal was taken to the house of lords® and 
substantially the same grounds of appeal were urged. In the opinion 
of the lord chancellor (Lord Jowitt), dismissing the appeal, Lords 
Macmillan, Wright, and Simonds concurred. Lord Porter delivered a 
dissenting opinion and would have allowed the appeal on the ground that 
the jury had not been properly directed on the question of retention of 
the passport but he fully agreed, however, with the majority of their 
lordships that “if an alien is under British protection he occupies the 
same position when abroad as he would occupy if he were a British 
subject. Each of them owes allegiance and in so doing each is subject 
to the jurisdiction of the British Crown.’’"® We therefore have a unani- 
mous statement by the highest English court as to this latest enlargement 
of the law of treason. 


The opinion™ of the lord chancellor was divided into three parts, 
the first dealing with the question of allegiance, the second with the 
question of jurisdiction and the third with the question of the evidence 
of protection. The first part, after setting out the statute of 1351, 
continued as follows: 


(i) It is not denied that the appellant has adhered to the King’s enemies giving 
them aid and comfort elsewhere than in the realm. Upon this part of the case the 
single question is whether, having done so, he can be, and, in the circumstances of 
the case, is guilty of treason. Your Lordships will observe that the statute is 
wide enough in its terms to cover any man anywhere, “if a man do levy war, etc.” 
Yet it is clear that some limitation must be placed upon the generality of the 
language, for the context in the preamble poses the question ‘in what case treason 
shall be said and in what not.” It is necessary then to prove not only that an act 
was done but that, being done, it was a treasonable act. This must depend upon 
one thing only, namely the relation in which the actor stands to the King to whose 
enemies he adheres. An act that is in one man treasonable, may not be so in 


(1946) 115 L.J.K.B. 146. 

At p. 155. 

“At pp. 148-53. 

It is respectfully submitted it was also necessary to prove not only that it was a 
treasonable act but that it was committed by a person whose nationality put him 
within the jurisdiction of a British court for trial. See jurisdiction argument, infra. 





188 THe University oF Toronto Law JouRNAL 


another.... The question whether a man can be guilty of treason to the King 
has been treated as identical with the question whether he owes allegiance to the 
King. An act, it is said, which is treasonable if the actor owes allegiance, is not 
treasonable if he does not. As a generalization, this is undoubtedly true and is 
supported by the language of the indictment, but it leaves undecided the question 
by whom allegiance is owed and I shall ask your Lordships to look somewhat more 
deeply into the principle upon which this statement is founded, for it is by the 
application of principle to changing circumstances that our law has developed. 
It is not for His Majesty's judges to create new offences or to extend any penal 
law and particularly the law of high treason, but new conditions may demand a 
reconsideration of the scope of the principle. It is not an extension of a penal 
law to apply its principle to circumstances unforeseen at the time of its enactment, 
so long as the case is fairly brought within its language. 

I have said that the question for consideration is bound up with the question 
of allegiance. Allegiance is owed to their sovereign lord the King by his natural- 
born subjects; so it is by those who, being aliens, become his subjects by denization 
or naturalisation (I will call them all “naturalised subjects”); so it is by those who, 
being aliens, reside within the King’s realm. Whether you look to the feudal law 
for the origin of this conception or find it in the elementary necessities of any 
political society, it is clear that fundamentally it recognizes the need of the man for 
protection and of the sovereign lord for service. “Protectio trahit subjectionem 
et subjectio protectionem.” All who were brought within the King’s protection 
were ad fidem regis: all owed him allegiance. The topic is discussed with much 
learning in Calvin's Case. 

The natural-born subject owes allegiance from his birth, the naturalised subject 
from his naturalisation, the alien from the day when he comes within the realm, 
By what means and when can they cast off allegiance? The natural-born subject 
cannot at common law at any time cast it off. ‘‘Nemo potest exuere patriam”’ 
is a fundamental maxim of the law from which relief was given only by recent 
statutes. Nor can the naturalised subjects at common law. It is in regard to the 
alien resident within the realm that the controversy in this case arises. Admittedly 
he owes allegiance while he is so resident, but it is argued that his allegiance extends 
no further. 

Numerous authorities were cited by the learned counsel for the appellant in 
which it is stated without any qualification or extension that an alien owes al- 
legiance so long as he is within the realm and it has been argued with great force 
that the physical presence of the alien actor within the realm is necessary to make 
his act treasonable. It is implicit in this argument that during absence from 
the realm, however brief, an alien ordinarily resident within the realm cannot 
commit treason; he cannot under any circumstances by giving aid and comfort 
to the King’s enemies outside the realm be guilty of a treasonable act. 

In my opinion this, which is the necessary and logical statement of the ap- 
pellant’s case, is not only at variance with the principle of the law, but is incon- 
sistent with authority which your Lordships cannot disregard. ... [The Lord 
Chancellor then set out Foster’s recording of the Judges’ Resolution of 1707 
quoted in section IV above, referred to its acceptance down the years by eminent 
authors and continued.| 

Your Lordships can give no weight to the fact that in such cases as Johnstone v. 
Pedlar the local allegiance of an alien is stated without qualification to be cotermi- 
nous with his residence within the realm. The qualification that. we are now dis- 
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cussing was not relevant to the issue nor brought to the mind of the Court. Nor 
was the Judges’ Resolution referred to nor the meaning of “‘residence’’ discussed. 

In my view, therefore, it is the law that in the case supposed in the Resolution 
of 1707 an alien may be guilty of treason for an act committed outside the realm.“ 
The reason which appears in the Resolution is illuminating. The principle govern- 
ing the rule is established by the exception: “though his person was removed for a 
time his family and effects continued under the same protection,”’ that is, the 
protection of the Crown. The vicarious protection still afforded to the family, 
which he had left behind in this country, required of him a continuance of his 
fidelity. Itis thus not true to say that an alien can never in law be guilty of treason 
to the sovereign of this realm in respect of an act committed outside the realm.” 

Here no question arises of a vicarious protection. There is no evidence that 


*It is respectfully submitted that this statement cannot be accepted. The case 
supposed in the Resolution of 1707 as recorded by Foster and cited by the lord chancellor 
is in fact that of a person whose status would be that of an enemy alien... “if such 
alien .. . should during a war with his native country go thither and there adhere to 
the king’s enemies for the purpose of hostility he might be treated as a traitor” (supra). 
Thus to apply such principle to a modern example, if a German national say, from 
1920 to 1939, lived in England with his family and in January, 1940 leaving his family 
and effects in England managed somehow to get to Germany and there fought for 
Hitler, if the Resolution is good law such person ‘“‘might be dealt with as a traitor.” 
When thus illustrated, the unsoundness of the Resolution is made manifest, and it is 
difficult to reconcile this statement of the lord chancellor that it is the law with the 
principle referred to in the following paragraph of his opinion (at top of p. 151) that 
an enemy alien can owe no allegiance, even though present within the realm. 

Even if one is to interpret the Resolution of the Judges more freely as Lord Porter 
does in stating (at p. 154) that it declared “that if an aléen (sic a friendly alien) who has 
been resident here goes abroad himself but leaves his family and effects here under the 
same protection, the duty of allegiance still continues” (and this is really the meaning 
the lord chancellor appears to have placed upon the words), objection may still be made 
to what is stated that the Resolution established. It is respectfully submitted that even 
accepting the broader interpretation all that can be fairly drawn from it is that if an 
alien went abroad leaving family, etc. and when abroad committed treasonable acts 
and then returned to England he could properly be tried for treason by an English court. 
The court would have jurisdiction by virtue of his being within the realm and he would 
not be allowed to allege because he was outside the realm at the time of commission 
that he did not owe allegiance. Because his family, etc. remained here the court would 
(as the Judges’ Resolution if restricted to a friendly alien soundly resolved) be justified 
in treating his allegiance as continuing in the same way as if he were a British subject. 
Thus interpreted no one would quarrel with the Resolution. But the necessary impli- 
cation from it is not to give jurisdiction where none exists for it does no more than to 
recognize vicarious protection as continuing a duty of allegiance which would otherwise 
have ceased. To sum up (i) if the Resolution is given a strict interpretation it cannot 
stand on its own terms and therefore it can be a precedent for nothing and if the house 
of lords choose to interpret it as meaning something other than what it says, a “‘prece- 
dent” is simply created and clothed in an ancient set of circumstances, or (ii) if in- 
terpreted to refer to the act of only a friendly non-resident alien, etc. it provides no 
answer to the fundamental problem of jurisdiction. 

"See n. 66. 
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the appellant left a family or effects behind him when he left the realm. I do not 
for this purpose regard parents or brothers or sisters as a family. But though 
there was no continuing protection for his family or effects, of him too it must be 
asked, whether there was not such protection still afforded by the sovereign as to 
require of him the continuance of his allegiance. The principle which runs through 
the feudal law and what I may perhaps call constitutional law requires on the one 
hand protection, on the other fidelity: a duty of the sovereign lord to protect, a 
duty of the liege or subject to be faithful. Treason, “‘trahison” is the betrayal of a 
trust; to be faithful to the trust is the counterpart of the duty to protect. It 
serves to illustrate the principle which I have stated that an open enemy who is 
an alien, notwithstanding his presence in the realm, is not within the protection 
nor therefore within the allegiance of the Crown. He does not owe allegiance 
because although he is within the realm he is not under the Sovereign’s protection.** 
The question then is how is this principle to be applied to the circumstances of the 
present case.... In the present case the appellant had long resided here and 
appears to have had many ties with this country, but I make no assumption one 
way or another about his intention to return, and I do not attach any importance 
to the fact that the original passport application and, therefore, presumably the 
renewals also were for “holiday touring.” The material facts are these, that, 
being for long resident here and owing allegiance, he applied for and obtained a 
passport and, leaving the realm, adhered to the King’s enemies. It does not 
matter that he made false representations as to his status, asserting that he was a 
British subject by birth—a statement that he was afterwards at pains to disprove. 
It may be that when he first made the statement he thought it was true. Of this 
there is no evidence. The essential fact is that he got the passport, and I now 
examine its effect.... [The lord chancellor referred to R. v. Brailsford® in which 
case the terms of a passport are set out and then continued.] 

... the possession of a passport by one who is not a British subject gives him 
rights and imposes upon the Sovereign obligations which would otherwise not be 
given or imposed. It is immaterial that he has obtained it by misrepresentation 
and that he is not in law a British subject. By the possession of that document 
he is enabled to obtain in a foreign country the protection extended to British 
subjects. By his own act he has maintained the bond which while he was within 
the realm bound him to his Sovereign. The question is not whether he obtained 
British citizenship by obtaining the passport, but whether by its receipt he extended 
his duty of allegiance beyond the moment when he left the shores of the country. 
As one owing allegiance to the King he sought and obtained the protection of the 
King for himself while abroad.”° 


The lord chancellor next discussed the argument that the protection 
which would draw allegiance is the protection of the law rather than the 
protection of the sovereign, and that the protection of the law was 
clearly confined to the realm. It was held that there was no substance 








See n. 66. 

9/1905] 2 K.B. 730, at p. 745; (1905) 75 L.J.K.B. 64, at p. 71. 

7What Joyce received was not the right to the protection of the king as long as 
he remained abroad but only de facto protection until his passport renewal expired, or 
was clearly renounced by Joyce or was cancelled by the king. 
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to the argument.” The incidents of the protection afforded abroad to a 
passport-holder in the name of the crown were referred to and the 
conclusion reached that so long as Joyce held the passport he owed 
allegiance and was within the meaning of the statute a man who, if he 
be adherent to the king’s enemies in the realm or elsewhere, commits an 
act of treason. 

Further on the question of allegiance (dealing with the fourth point 
argued for Joyce that if he owed allegiance it had been determined 
eo instanti by his ‘‘treasonable’’ act) the lord chancellor said: 


It is said that there is nothing to prevent an alien from withdrawing from his 
allegiance when he leaves the realm. I do not dissent from this as a general 
proposition. It is possible that he may do so even though he has obtained a 
passport. But that is a hypothetical case. Here there was no suggestion that the 
appellant had surrendered his passport or taken any other overt step to withdraw 
from his allegiance, unless indeed reliance is passed on the act of treason itself as a 
withdrawal. That, in my opinion, he cannot do. For such an act is not incon- 
sistent with his still availing himself of the passport in other countries than 
Germany and, possibly, even in Germany itself.” It is not to be assumed that 
the British authorities could immediately advise their representatives abroad or 
other foreign governments that the appellant, though the holder of a British 
passport, was not entitled to the protection that it appeared to afford. Moreover, 


Lord Porter dealt with the quality of the protection as follows (at p. 154): “. . . it 
was strenuously contended that unless the alien was enjoying the protection of British 
law he owed no allegiance. I think that this is to narrow the obligation too much. 
Historically, the protection of the Crown through its dispensing power was afforded to 
the alien in this country earlier than the legal protection which came later. Therefore, 
any protection, whether legal or administrative, would, in my view, be enough to re- 
quire a corresponding duty of allegiance.” 

Perhaps as a means of identification but after his ‘‘treasonable” act it was at very 
best a very precarious de facto protection the seeking of which would most likely end 
in arrest. By adhering to the enemy this “friendly alien’ immediately laid himself 
open to being treated as an enemy (regardless of his nationality) and the protection, 
if any, which he might have had by still retaining his British passport would be the 
same quality of protection an enemy spy or agent with a forged passport would have. 
Can such “protection” invoke allegiance from an openly declared enemy alien? It is 
submitted that on this point a real distinction may be drawn between the case supposed 
in the Judges’ Resolution (as confined to a friendly alien) and Joyce’s Case. The 
judges resolved in effect that a non-resident friendly alien cannot blow hot and cold 
at the same time. He cannot go abroad and while still seeking the continuing protection 
of the crown (for his family, etc.) commit treasonable acts. Continuing protection 
demands continuing allegiance. Such alien therefore, could not place reliance upon his 
treasonable act as evidence of renunciation of protection or, otherwise put, a casting 
off of his allegiance. But Joyce’s act of adhering was not a blowing of hot and cold 
at the same time: At the time of adhering he was not at the same time asking the crown 
for continuing protection. There was not a tittle of evidence to that effect and it should 
not be assumed against him on the basis that he might have still kept the passport 
document. 
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the special value to the enemy of the appellant's services as a broadcaster was 
that he could be represented as speaking as a British subject, and his German 
workbook showed that it was in this character that he was employed for which 
his passport was doubtless accepted as the voucher.” 


(ii) On the question of jurisdiction to try an alien for a crime com- 
mitted abroad the lord chancellor said: 


There is, I think, a short answer to this point. The statute in question deals with 
the crime of treason committed within or, as was held in R. v. Casement, without 
the realm. It is general in its terms, and I see no reason for limiting its scope 
except in the way that I indicated earlier in this opinion, namely, that since it is 
declaratory of the crime of treason, it can only apply to those who are capable of 
committing that crime. No principle of comity demands that a State should 
ignore the crime of treason committed against it outside its territory. On the 
contrary, a proper regard for its own security requires that all those who commit 
that crime, whether they commit it within or without the realm, should be amenable 
to its laws.” I share to the full the difficulty expressed by the Court of Criminal 
Appeal in understanding the grounds upon which this submission is based, so soon 
as it has been held that an alien can commit, and that the appellant did commit, a 
treasonable act outside the realm.” I concur in the conclusion and reasons of that 
Court upon this point. 

(iii) The remainder of the lord chancellor’s judgement was devoted 
to the argument that there was no evidence that the renewal of Joyce’s 
passport afforded him or was capable of affording him any protection 
or that he had ever availed himself or had any intention of availing 
himself of any such protection and if there was any such evidence the 
issue was one for the jury and the learned judge failed to direct them 
thereon. The lord chancellor examined the trial judge’s direction and 
concluded that there had been no misdirection and dismissed the appeal. 


™By his very act of representing himself as being a British subject when he did his 
“treasonable” act he made it even clearer that from that moment forward he was not 
looking for any protection from British sources, legal or administrative. It is one thing 
to use a passport as a means of identification to an enemy for its purposes. It is quite 
another to use it as a means of obtaining protection against such enemy. 

“Have we now the foundation of an international law of treason? 

™The argument on this point urged to their lordships for Joyce was that there is a 
distinction between a substantive crime and the jurisdiction to try it, and for the court 
to be able, merely by alleging allegiance, to give itself jurisdiction to try the question 
of law, whether or not there was allegiance, would offend against the principle that no 
court could confer jurisdiction on itself. A court admittedly derived jurisdiction to 
try a British subject by alleging he was a British subject; but there was a difference 
between alleging that a person was a British subject, a fact which founded the court's 
jurisdiction if it was true, and alleging allegiance which was only a factor in the par- 
ticular offence alleged. May it be suggested that the reluctance to understand the 
clear submission arises from refusing to treat the crime of treason as an offence against 
the criminal law of England which is fundamentally domestic and local? It is not the 
function of English criminal law but of the services of the state (including our own 
counter espionage system) to protect the state from the acts of aliens from without. 
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On this last point Lord Porter held that the question of Joyce's continued 
allegiance was essentially one for the jury and that in the present case a 
_ jury properly directed might well have considered that the allegiance had 
been terminated. The ruling below as he saw it, could only mean that 
the appellant’s duty of allegiance remained in force until July 2, 1940, 
unless it was shown by him or on his behalf that something had occurred 
to put an end to that duty. It put the onus on him to show some action 
terminating that obligation. The ‘passport which was never found 
again, might have been used only to gain admittance to Germany, and 
might have then been discarded. There was no evidence that he kept 
it for use on or after September 18. His lordship considered that the 
onus was not on Joyce to rebut a presumption of law that his allegiance 
continued unless he showed it had been terminated. He pointed out 
that against the mere receipt of the passport there had to be set the fact 
that its possession was at least desirable if not necessary to enable the 
appellant to proceed to Germany from this country; the fact that it 
had not been found in his possession again or anything further known of 
it; his statement of his intention of becoming naturalized in Germany 
and his acceptance of a post from the German state. Those were matters, 
in his lordship’s opinion, for a jury properly directed to consider, but they 
were not directed on them and were told that the matter was one of law 
and not for them. Accordingly he would have allowed the appeal.” 


Thus, in conclusion, it may be observed that the lot of a person 
charged with treason is indeed a hard one. Public sentiment against him 
at the time of his trial makes it easy for a court to lean forward rather 
than backward in “‘finding’’ the law to meet his case. If he should be 
allowed to go free, justice is said to be a funny thing and the administra- 


The concluding paragraphs of Lord Porter's opinion were as follows (pp. 158-9): 
“The question of the extent to which an alien long resident in this country continues 
to owe allegiance after he has left it and whether the request for and acceptance of a 
passport makes the duty of allegiance still owed, until the protection of that passport 
ceases by effluxion of time or at least for some period after its issue is . . . a point of 
law of exceptional public importance. One matter to be decided in solving that question 
is the boundary line between the functions of a judge and those of a jury. Apart from 
this, the principle that questions which are rightly for the jury should be left to them, 
and a proper direction should be given, is, as I think, also of great public importance. 
The one matter concerns this country only in the exigencies of war, though then, no 
doubt, it is of vital importance; the other is a necessary element in the true adminis- 
tration of the law in all times of peace and war. If the safety of the realm in war-time 
requires action outside the oridinary rule of law, it can be secured by appropriate 
measures, such as a Defence of the Realm Act, but the protection of subject or foreigner 
afforded through trial by jury and the due submission to the jury of matters proper 


for their consideration is important always, but never more important than when the 
charge of treason is in question.” 
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tion of the law out of line with the needs of the community. Andso we find 
the highest court in England unanimously laying down a principle of far 
reaching importance and one which it is respectfully submitted represents 
judicial legislation at its best. The respectful comments in the foot-notes 
will not be repeated here. But is it going back too far to suggest that the 
basic problem of jurisdiction is recognized in the words used in the 
ancient statute of 1351, “if a man do levy war against our Lord the King 
in his realm or be adherent to the enemies of our Lord the King in his 
realm &c.”’ In such terms the ancient legislators did not presume to 
jurisdiction even over subjects for acts done outside the realm. Subse- 
quently the right and power of any state to entertain jurisdiction over 
its own subjects when abroad came to be recognized as a principle of the 
comity of nations. In the Casement Case the accused being a British 
subject the question of jurisdiction did not arise but the house of lords 
in the Joyce Case used this Casement decision as a precedent for their 
new extension covering aliens abroad. There is no question that the 
three words of the statute “if a man’’ without more would include both 
subject or alien within the realm. It is simply inferred in the Joyce Case 
that the Casement decision established that the statute refers to aliens 
as well as subjects when abroad. With the greatest respect the Casement 
decision establishes no such proposition. In the first place, the court of 
criminal appeal did not have to find such a principle in order to dispose 
of a subject’s wrongful acts abroad and in the second place in none of the 
opinions is any such proposition even suggested. To use the words of 
the lord chancellor in the Joyce Case in dismissing the authority of the 
dicta in Johnstone v. Pedlar ‘‘ the qualification that we are now discussing 
was not relevant to the issue nor brought to the mind of the Court.’ 
Fascinating is the application of stare decisis in the development of 
our law! 

However strongly one may question the basis of jurisdiction to try 
friendly aliens for treasonable acts abroad, having been blessed by the 
house of lords, it would not now appear likely that any British court 
would decline jurisdiction in any future case. Any “‘friendly’’ alien who 
may contemplate treasonable activities abroad must now be wary of the 
reality of one world and the new international law of treason. Let us 
consider then in conclusion the circumstances under which a friendly 
alien going abroad may be held to owe allegiance to the king and there- 
fore be guilty of treason if he commits any one of the treasonable acts. 
The following principles are respectfully submitted: 

(i) If a friendly alien goes abroad leaving no immediate family and 
effects and in no other way seeking the continuing protection of the 
crown, from the moment he is outside the three mile limit his allegiance 
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ceases and no act he may do, however hostile, can amount to treason. 

(ii) If a friendly alien goes abroad leaving an immediate family and 
effects he thereby vicariously seeks the continuing protection of the 
crown, and while still seeking such protection he owes allegiance and 
must therefore refrain from treasonable acts. 

(iii) If a friendly alien goes abroad with a passport (rightfully or 
wrongfully obtained) he owes allegiance and must refrain from treason- 
able acts while such passport is effective to afford him protection. 

(iv) If such friendly alien (since his allegiance is essentially tempo- 
rary as opposed to the permanent allegiance of a subject or the vicariously 
continuing allegiance of a friendly alien who leaves his family, etc.) 
wishes to determine the allegiance he owes due to his having such pass- 
port he is free to do so by any act which is a clear and final renunciation 
of any claim to further protection. 

(v) Renunciation of this passport protection may be actual and 
deliberate (e.g. passport surrendered), actual and accidental (e.g. lost 
at sea and not replaced), or constructive (e.g. adhering to the king’s 
enemies). As long as the act of renunciation (whether hostile or not) 
openly and unequivocally renounces any claim to further protection it 
is a termination rather than a breach of such passport allegiance. 


S. C. BiGeGs 
School of Law, University of Toronto, 





AN EARLY THIRTEENTH-CENTURY REGISTER OF WRITS 
INTRODUCTION 


W. MAITLAND! attributes this Regisirum brevium to the early 

years of the reign of Henry III. It is found in the manuscript 
collection of the library of the University of Cambridge,? and covers 
fourteen pages at the end of a small quarto, written in Latin, on parch- 
ment, in an even and neat formal hand of the second half of the thirteenth 
century. The initial letters are coloured red and blue; the titles are in 
red ink, faded, and therefore practically illegible. It is bound up with a 
treatise, De legibus et consuetudinibus regni Angliae by Ranulf de Glanvill 
which attests to its antiquity. 

Two names are referred to in the collection, viz., Robert de Nevill® 
and Hubert de Burgh.‘ Robert de Nevill, knight, of Northampton, was a 
baron of the exchequer.’ In the Rotuls litterarum clausarum* there is an 
order (1213) in behalf of Richard de Marisco, bishop of Durham,’ signed 
by the baron; and various mandates in these Rolls refer to his land- 
holdings in England,* also to his service to the king with the army in 
Poictou.* The justice holding the assize of novel disseisin at Norwich, 
as noted in the writ of attaint, is probably Hubert de Burgh, chamberlain 
to the king,'® seneschal of Niort," and of Poictou,"” justiciar of England," 
and justiciar of Ireland." 


1H. A. L. Fisher (ed.), The Collected Papers of Frederic William Maitland (Cam- 
bridge, 1911), vol. II, at p. 185; F. W. Maitland, “The History of the Register of 
Original Writs,” in 3 Harvard Law Review (1889), at p. 167. 

*University library Cambridge, Catalogue of Manuscripts (Cambridge, 1858), 
vol. III, at p. 509. 

*Mentioned in the writ of right. See infra. 

‘Mentioned in the writ of attaint. See infra. 

‘F, W. Maitland (ed.), 2 Bracton’s Note Book (London, 1887), at p. 23n. 

*T. D. Hardy (ed.), 1 Rotulé litterarum clausarum (London, 1833), at p. 137. See 
also p. 383 (1218) for another order signed by Robert de Nevill. 

"F. M. Powicke, ‘‘The Chancery during the Minority of Henry III,” in 23 English 
Historical Review (1908), p. 220; T. D. Hardy (ed.), A Catalogue of Lord Chancellors, 
Keepers of the Great Seal, Masters of the Rolls, and Principal Officers of the High Court of 
Chancery (London, 1843), p. 6, n. 12. 

*Hardy, 1 Rotuli litterarum clausarum, pp. 170b, 239b, 242b, 244b, 265b, 425b. 

*Ibid., p. 511 (1222). 

Jn 1201. Dictionary of National Biography (London, 1908), p. 315. 

UHardy, 1 Rotuli litterarum clausarum, at p. 142 (1214). 

7 bid., at p. 166b (1214). 

3] bid., at p. 217b (1215). 

“Jbid., at p. 368 (1218). Hubert de Burgh was chief justiciar at the death of King 
John, October 19, 1216. On June 15, 1232, he was made justiciar of Ireland. F. M. 
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According to Sir Edward Coke, the Register is ‘‘the name of a most 
ancient book and of great authority in law.’ It is considered to be ‘‘ the 
basis of the mediaeval common law, a guide to its leading principles, and 
a commentary upon their application.’’"* The interest in the following 
Register centres around the fact that it is one of the earliest and, ac- 
cordingly, one of the shortest, enumerations of original writs, that is, 
writs originating actions. From these royal writs the common law 
evolved.'? Bracton’s familiar statement'*—‘from of old the rule has 
been that no one can bring an action in the King’s courts of common 
law without the King’s writ, for the other party will not be bound to 
answer without one, although he may do so if he chooses’’—especially 
in its first part, has been reiterated by scholars throughout the centuries.'® 
As the law developed to remedy new wrongs perpetrated, the writs in 
the Register increased in number; the Register expanded to such an 
extent that, ultimately, when it was printed in 1531, the writs covered 
about seven hundred pages.?° 


Powicke, “The Oath of Bromholm,” in 56 English Historical Review (1941), p. 531 
In 1 Bracton’s Note Book (at pp. 139-40) in the ‘Table Showing the Names of the Justices 
Who Sat at the Bench During the Reign of Henry the Third,’ Hubert de Burgh's 
name appears five times as participating in the eyres from 1219-28. 

UE. Coke, The First Part of the Institutes of the Laws of England: or, a Commentary 
upon Littleton (London, 1738), s. 101, f. 73b. “...the ancientest Book of the 
Law..."”; E. Coke, Reports (London, 1697), part x, preface; ibid., part viii, preface. 

1%W. S. Holdsworth, 2 A History of English Law (London, 1923), at p. 520. 

1™W. S. Holdsworth, Sources and Literature of English Law (Oxford, 1925), at p. 113. 

18Folio 413b. See G. E. Woodbine (ed.), 4 Bracton’s De legibus et consuetudinibus 
Angliae (Yale Historical Publications, New Haven, 1942), at p. 286. 

oF, W. Maitland, Lectures on the Forms of Action at Common Law (New York, 
1941), at p. 1; H. A. Hollond, “New Light on Writs and Bills, and on the Influence of 
Roman Law in England in the Twelfth and Thirteenth Centuries,” in 8 Cambridge Law 
Journal (1944), at p. 252. G. L. Haskins, in 58 Harvard Law Review (1944), at p. 149. 
Holdsworth, 2 History, at p. 512. See H. G. Richardson and G. O. Sayles (eds.), Select 
Cases of Procedure without Writ under Henry III (60 Selden Society Publications, 
London, 1941), for a critical discussion of Bracton’s statement and Professor Maitland’s 
lecture thereon. 

2%~n the printed Registrum brevium of 1531 there are 321 folios of original writs, 
with which litigation was begun, and 865 folios of judicial writs issued during the course 
of an action. Another alleged distinction is that original writs emanated from the 
chancery; judicial writs from the courts of law. P. H. Winfield, The Chief Sources of 
English Legal History (Cambridge, 1925), at p. 301. ‘Et quando placitum est in banco: 
tunc breue ...est breue de iudicio, et debet fieri in banco et non in Cancellaria.”’ 
Registrum brevium (London, 1531), at p. 8a. A. Fitzherbert, The New Natura Brevium 
(London, 1652), at p. 10. From the regulae of some of the manuscript registers it ap- 
pears that writs emanated not only from the chancery but also from the curia, the 
king’s court, as broadly interpreted. Glanvill (Lib. II, c. 10) speaks of the court as the 
place where writs are purchased. There is no separate word for chancery. The be- 
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The king used the writ as a means of attracting cases from the com- 
munal and feudal courts into the royal courts thus enhancing the 
centralization of judicial procedure. From a royal office,*! a prototype 
of the ‘“‘chancery,”’* anonymous clerks issued the writs from models, or 
formulae, precedents, which they collected and compiled into what 
developed as a Register.» There are many Registers in existence in 
manuscript form.** They differ widely in the number and arrangement 
of writs, in the subject matter contained in the writs, and in the nature 


ginning of the separation of the chancery from the curia regis and its establishment as 
an autonomous and independent unit dates from the year 1238. Holdsworth, 1 History, 
at p. 395. By 1285 the Statute of Westminster 11 (c. 24) refers officially to the col- 
lection of writs as the Register of the Chancery. Among the manuscript registers at 
the university library, Cambridge, approximately thirty in number, three (L1. 4. 17, 
Hh, 4. 1, and Add. 3022) carry folio captions entitled, ‘“‘Registrum de Cancellaria.” 
They are early Edwardian registers. 

“It may be true that the Old-English kings did not possess an organization known 
as a ‘chancery,’ but if they had not the name, they must have had the thing.” W. H. 
Stevenson, “An Old-English Charter of William the Conqueror in Favour of St. 
Martin’s-Le-Grand, London, A.D. 1068, “in 11 English Historical Review (1896), p. 731. 
Anglo-Saxon origins of the writ (breve) are found in the letters of the king to the shire- 
moot, in stereotyped formulae appearing in charters as early as the time of Aethelstan 
(ibid., pp. 731, 732). In a record, dated 995-1005, king Aethelred sends his gewrit and 
insegel urging the archbishop and the thanes in Kent to bring to agreement the parties 
in a suit. W. H. Stevenson, “Yorkshire Surveys and Other Eleventh-Century Docu- 
ments in the York Gospels,” in 27 English Historical Review (1912), p. 5, cited in H. A. 
Hollond, “Writs and Bills,” in 8 Cambridge Law Journal (1942), at p. 15. ‘The writ 
of Aethelred to the shire-moot of Hampshire, derived from the twelfth-century Codex 
Wintoniensis . . . is the earliest writ of which we have the text (Cod. Diplom. III. 203)" 
(sbid., p. 5, n. 16). The Leges Henrict Primi (1108-1118) s. 10, speak of the “‘Breach of 
the king’s peace given by his hand or writ... contempt of his writs or precepts...” 
as matters of particular interest to the king. 

*Holdsworth, (1 History, at p. 396) quotes Lambard (Archeion (1635 edition), at 
p. 58) as describing the chancery as “the forge or shop” of all original writs. 

“Winfield, Legal History, at p. 290. It is possible to ascribe the invention of some 
writs to particular judges. F. Pollock and F. W. Maitland, 1 The History of English 
Law (Cambridge, 1923), at p. 196. 

*“MS. copies of it in existence have so far baffled computation.” Winfield, 
Legal History, at p. 298. 

**An examination of the paragraphs introducing the writs in the case of two manu- 
script registers particularly from the Cambridge University library collection (Ee. 1. 1. 
and Hh. 6. 5.), in addition to the manuscript reproduced in this journal, discloses the 
fact that writs were subject to the following classification, among others: (1) original 
and judicial, (2) patent and close, (3) writs ‘‘of course” and writs “of grace,” (4) writs 
which were “of course” to some judges, but were writs ‘“‘of grace” to others, (5) writs 
for a price (40s. mentioned) and writs gratis, (6) writs issued before the justices and 
writs issued before the chancery, (7) cases proceeding in the courts with the king's 
writ and cases proceeding without the king’s writ. 
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of the directions or regulae which frequently precede the writs explaining 
their use and application. In the more complete, later manuscript 
collections, these rules assume rather lengthy proportions, are written in 
law French (whereas the writ always appears in Latin), and give evidence 
of constituting the directions for the issuing of the writs by the trained 
clerk to his subordinate. Individual chancery clerks appear to have 
compiled separate collections.*’ 

The writ issued determined the form of the action, outlined its scope 
and its limitations.** As Bracton*® put it—‘And it is called a writ for 
the reason that it states briefly the matter at issue, and the claim of the 
plaintiff in a few words, as a rule of law does, which states briefly the 
thing, what it is, and therefore it appears that without a writ or libel 
(libellus)*® no one ought to proceed in judgment, so that the purpose of 


*H. G. Richardson, “Glanville Continued,” in 54 Law Quarterly Review (1938), 
at p. 382. 

*7Official collections from the chancery for use by its clerks have not come do.wn 
to us as such (see, supra, n. 20), although one would have expected compilations of 
such a nature in view of the fact that it was within the province of the chancery to 
issue writs. Professor T. F. T. Plucknett, in A Concise History of the Common Law 
(London, 1940), at p. 149, explains the absence of an official chancery collection in 
terms of the power of judges to quash writs which, in their estimation, proved unsuitable. 
“. .. the real control over the issue of writs soon passed to the common law courts, for 
it was they who had the last word in sustaining or quashing the writs brought before 
them in litigation.” 

*8Richardson and Sayles, Select Cases, at p. xxiii. In the introduction these two 
scholars argue the thesis that the writ was unnecessary where the defendant appeared 
voluntarily. Such cases were instituted by a plaint (querela) rather than by a writ. 

*9F, 112. Woodbine, 2 Bracton’s De Legibus, at p. 318. The fees paid for writs 
were generally high and of varying amounts. M. M. Bigelow, History of Procedure in 
England. The Norman Period. 1066-1204 (Boston, 1880), at p. 187. In case of dis- 
agreement over the purchase of a writ, the barons of the exchequer fixed the amount 
which was recorded in the Rotuls de oblatis et finibus. F. Palgrave, introduction to 
Rotuli curiae regis (London, 1835), at p. 41; also T. D. Hardy, preface to Rotuls de 
oblatis et finibus (London, 1835), at pp. 7-22. Fora compilation of the discrepancy in 
the price of writs governing the release of a man in a criminal action, see E. de Haas, 
Antiquities of Bail (New York, 1940), at pp. 78-84; 105-8. 

Professor H. A. Hollond (‘Writs and Bills,” in 8 Cambridge Law Journal (1944) 
at p. 256) disagrees with Mr. H. G. Richardson and Dr. G. O. Sayles in interpreting 
the word libellus as meaning a written querela and therefore a method of instituting pro- 
ceedings in the king’s court without obtaining an original writ from the chancery. 
According to Professor Hollond, “the breve of the King’s Courts is the nearest equiv- 
alent of the Roman /ibellus’’ (ibid., at p. 257). He finds support for this point of view 
in “Bracton’s fondness for arraying English institutions in Roman dress,” claiming that 
libellus is an alternative term for breve and does not refer therefore to an alternative 
method of originating procedure. Professor Hollond underscores Bracton’s use of sive 
by translating the term, “or in other words ...libellus...."" On the other hand Mr. 
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the plaintiff or his mode of challenging may not be changed. Likewise 
no one ought to proceed without a writ... .’""' 

The inception of the structure of English medieval law based on the 
writ system, its most important characteristic,** is indicated in the 
following Register, one of the earliest extant. 

It is pre-eminently fitting that I] acknowledge my gratitude to Pro- 
fessor P. H. Winfield of St. John’s College, Cambridge, for his careful 
reading of this introduction, transcription, and translation. Without 
Professor Winfield’s encouragement, my studies in the common law 
would have lacked inspiration and learned guidance. For the valuable 
service rendered by Dr. Edith F. Claflin of Columbia University in 
checking the medieval latin translations, and for the assistance given 
me by Mr. H. L. Pink of the manuscript division of the university 
library, Cambridge, who transcribed the manuscript during the war 
years when access to it was not feasible, | am deeply appreciative. 


ELsa DE Haas 
Brooklyn College, New York. 


Richardson and Dr. Sayles assert unqualifiedly: ‘But we are not to suppose that Bracton 
used Kibellus as a synonym for breve and that to him the two words are equivalent” (ibid., 
at p. Ixi). W.C. Bolland in Select Bills in Eyre. A.D. 1292-1333 (30 Selden Society 
Publications, London, 1914), at p. xv derives the word “bill,"’ complaint, from libellus, 
through the French libelle accepting the view that the term represents a form of pro- 
cedure. Professor Holdsworth views the derived “‘bill’” as ‘‘a generic term for many 
forms of complaint or petition which were not begun by original writ’ (Holdsworth, 2 
History, at pp. 339-40); and therefore writes, “It is clear that these bills in Eyre were 
alternative to writs; and it may be that the difficulty of getting a writ from the 
Chancery when the Eyre was sitting in some remote part of England was one of the 
reasons which led to their institution” (sbid., at p. 341). For a case which begins as a 
plaint but in the course of which a writ is demanded, see, Richardson and Sayles, Select 
Cases, at p. 8 (Curia Regis Roll, no. 89. Hilary, 1225, No. 5). ‘And he is not willing 
to answer for his freehold without a writ. . . .” 

*Attached to the London, 1687, edition of the printed Registrum brevium is a treatise 
by S. Theloall entitled, ““The Digest of Original Writs and Things Concerning Them” 
in which a writ is described (at p. 1) as ‘‘a formal letter or epistle from the King written 
in Latin, on parchment, sealed with his seal, directed to some judge, officer, minister, 
or other subject, at the suit of the King himself, or at the complaint or suit of a subject, 
commanding or authorizing something to be done for the reason briefly expressed in 
this letter which is to be discussed in or made known to some court of the King.” 

=F, W. Maitland, Lectures on the Forms of Action at Common Law (New York, 
1941), at p. 1. 
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CAMBRIDGE UNIVERSITY MS. li. 6. 13, folios 56a-62a. 


Breuia de recto 


Rex Roberto de Neuilla Salutem. Pre- 
cipimus tibi quod sine dilatione plenum 
rectum teneas .N. de. iii,” acris terre 
cum pertinenciis in tali uilla quas 
clamat tenere per liberum seruitium 
sex denariorum per annum pro omni 
seruitio quas talis ei deforciat et nisi 
feceris. Vicecomes faciat ne amplius 
inde clamorem audiamus pro defectu 
recti. Teste etc. 


Si terra partibilis sit inter fratres uel 
sorores, tunc ita. Quas clamant esse 
rationabilem partem suam que eos 
contingit de libero tenemento quod fuit 
.C. patris sui uel matris sue in eadem 
uilla et tenere de te per liberum 
seruicium. 


Si terra que petitur ad terram que 


tenetur sub eodem seruitio, tunc sic. 
Quas clamant pertinere ad liberum 
tenementum suum quod de te tenent 
in eadem uilla per liberum seruicium. 


Vel sic. Quas clamant pertinere ad 
liberum tenementum suum quod tenent 
de te’ in dotem in eadem uilla per 
liberum seruicium. 


Aliter. Rex balliuis suis Salutem; 
precipimus uobis quod sine dilatione 
etc. clamat tenere de uobis. Item 
aliter. Rex custodi terre et heredis 
talis etc. quod clamat tenere de pre- 
dicto herede. Item Custodi honoris 
talis loci Salutem. Quod clamat tenere 
de predicto honore etc. 


1MS. reads “‘quod de ‘tenent’ te.” 


Writs of right 


The King to Robert de Neville, Greet- 
ing. We command you that without 
delay you do full justice to N. con- 
cerning iiii acres of land with appurte- 
nances, in such a vill, which he claims 
to hold through the free service of six 
pence per year for all service, of which 
such and such a person is depriving him, 
and if you do not do this, let the Sheriff 
do (it), in order that we may not further 
hear any outcry thereof for want of 
justice. Witness, etc. 


If the land is capable of being divided 
between brothers or sisters, then thus 
—(the land) which they claim to be 
their reasonable share which appertains 
to them of the freehold which belonged 
to their father C. or their mother, in 
the same vill, and (which they claim) 
to hold of you by free service. 


If the land which is claimed (is adjacent) 
to the land which is held under the same 
service, then thus—...which they 
claim to belong to his freehold which 
they hold of you in the same vill by 
free service. ... 


Or thus—which they claim to belong 
to their freehold which they hold of you 
for a dowry in the same vill for free 
service. ... 


Otherwise. The King to his bailiffs, 
Greeting. We command you that 
without delay etc. (that) he claims to 
hold of you. Also otherwise. The King 
to the custodian of such and such a 
piece of land and guardian of the heir 
etc.... that he claims to hold of the 
aforesaid heir.... Likewise. To the 
Custodian of the honor of such a place, 
Greeting. That he claims to hold of 
the aforesaid honor, etc 
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Vel aliter. Quod clamat tenere de 
uobis, in liberum Burgagium, uel 
liberam elemosinam, uel liberum mari- 
tagium. Hic non dicitur per annum 
nec pro omni seruitio. Vel aliter. Quas 
clamat tenere de te per seruitium feodi 
dimidii militis, uel tercie partis feodi 
unius militis pro omni seruicio uel de 
tercia parte feodorum .iiii. militum, 
cum pertinenciis in tali uilla quam 
clamat tenere de te quam talis ei de- 
forciat etc. Vel aliter, per seruitium 
unde tot Carrucate terre faciunt feodum 
unius militis, uel tot hide pro omni 
seruitio etc., uel sic, per liberum serui- 
cium sequendi curiam tuam, uel 
portandi breuia tua infra Comitatum. 
Vel sic, per liberum seruitium inueniendi 
tibi unum hominem equitem ad eundum 
tecum uel pro te in exercitu cum scuto 
et lancea per tot dies uel quam diu, etc. 
uel per liberum seruicium sequendi 
Comitatum uel Hundredum pro te. 
Sunt seruitia huiusmodi infinita et ideo 
sub forma certa uel numero compre- 
hendi non possunt. Vel sic, per ser- 
uicium .x. solidorum. Quando .xx. 
solidi capiuntur de Scuto pro omni 
seruitio. 


Precipe 


Rex Vicecomiti Salutem. Precipe tali 
quod iuste et sine dilatione reddat .N. 
.X. acras terre cum pertinenciis, in tali 
uilla quas clamat esse ius, et heredi- 
tatem suam et tenere de nobis in capite 
et unde queritur quod predictus talis 
ei deforciat et nisi fecerit, et ipse .N. 
fecerit te securum de clamore suo 
prosequendo, tunc summone per bonos 
summonitores predictum talem quod 
sit coram Justiciariis nostris apud 
Westmonasterium, ostensurus quare 
non fecerit et habeas ibi summonitores 
et hoc breue. Teste etc. 
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Or otherwise. That he claims to hold 
of you for free burgage tenure or in 
frankalmoign or as a free marriage 
portion. Here it is not said for a year 
or for all service. Or otherwise. 
(Lands) that he claims to hold of 
you through feudal service of half a 
knight’s fee, or of feudal service of a 
third part of a knight’s fee for all service, 
or of a third part of iiii knights’ fees 
with appurtenances, in such a vill, 
which he claims to hold of you (and) of 
which such a person is depriving him, 
etc. Or otherwise—through service 
whereof so many carucates make one 
knight’s fee, or so many hides for all 
service, etc. or thus, for the free service 
of following your court or of carrying 
your writs within the County.... Or 
thus, by free service of finding for you 
one horseman for going with you, or for 
you, in the army with shield and lance 
for so many days, or as long as, etc. or, 
for the free service of following the 
County (Court) or the Hundred (Court) 
for you. There are innumerable services 
of this sort and, therefore, they cannot 
be embraced under a fixed form or 
number. Or thus, fof the service of x 
shillings . . . when xx shillings are taken 
in scutage for every service. 


Precipe 


The King to the Sheriff, Greeting. 
Command so-and-so that, justly and 
without delay, he restore to N. x acres 
of land with appurtenances in such a 
vill, which he claimes to be (his) right 
and his inheritance, and to hold of us in 
chief, and whereof he complains that 
the aforesaid so-and-so is depriving him; 
and, if he does not do it, and the said N. 
shall have given you security in regard 
to prosecuting his claim, then summon, 
through good summoners, the aforesaid 
so-and-so that he be before our Justices 
at Westminster to show why he has not 
done this, and have there the summon- 
ers and this writ. Witness, etc. 
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Pone 


Rex Vicecomiti Salutem. Pone coram 
Justiciariis nostris uel coram nobis apud 
Westmonasterium. In Octabis sancti 
Hylarii loquelam que est in Comitatu 
tuo. Inter .A. petentem et .B. tenentem 
de tribus acris terre cum pertinenciis, 
in tali uilla quas idem .A. clamat 
uersus predictum .B. per breue nostrum 
de recto et summone per bonos sum- 
monitores predictum .B. quod tunc sit 
ibi eidem .A. inde responsurus et habeas 
ibi summonitores et hoc breue. Teste 
etc. 


Si forte tenens perquisierit hoc breue, 
tunc dicitur et dic predicto .A. quod 
tunc sit ibi loquelam suam prose- 
quturus, si uoluerit, et habeas in* hoc 
breue. Teste etc. 


Si placitum motum sit in comitatu per 
breue de recto, petens poterit habere 
quod dicitur, pone. Sed tenens nun- 
quam nisi aliqua ratione preuia uel de 
maiori gratia. 


Breuia de Magna assisa 


Si tenens posuerit in magnam assisam 
in Comitatu tali uel in curia domini sui 
accedat ad curiam in propria persona 
et data fide quod ipse sit tenens et quod 
in magnam assisam se posuit habeat 
hoc breue de pace. 


Item de eodem 


Rex Vicecomiti Salutem ; prohibemus 
tibi ne teneas placitum in Comitatu tuo 
vel prohibe .N. ne teneat placitum quod 
est in curia sua inter .A. petentem et 
.B. tenentem, de .x. acris terre cum 
pertinenciis, in tali uilla. Quas idem 


2Sic. Should read “et.” 


Pone 


The King to the Sheriff, Greeting. 
Produce before our Justices, or before 
us at Westminster on the octave of 
Saint Hilary, the plea which is in your 
County (Court) between A. plaintiff 
and B. tenant, concerning three acres of 
land with appurtenances, in such a vill, 
which the said A. claims against the 
aforesaid B. by our writ of right; and 
summon, by good summoners, the 
aforesaid B. that he be there at that 
time to make reply to the said A. 
thereupon and have there the summon- 
ers and this writ. Witness, etc. 


If, perchance, the tenant shall have 
purchased this writ then (it) is said, 
“and tell the aforesaid A. that he be 
there at that time to prosecute his suit 
if he wishes, and have... for this 
writ. Witness, etc.” 


If the plea should have been moved in 
the County (Court) by the writ of 
right, the plaintiff will be able to have 
the pone which is mentioned; but the 
tenant never, unless for some previous 
reason or as a special favor. 


Writs of Grand Assize 


If the tenant shall have put (himself) 
on the grand assize in such a County 
(Court) or in the court of his lord, let 
him come to the court in his own 
person and, after having given as- 
surance that he is the tenant and that 
he has placed himself on the grand 
assize, let him have this writ of peace. 


Likewise concerning the same 


The King to the Sheriff, Greeting. We 
prohibit you from holding a plea in 
your County (Court), or (and) (you) 
prohibit N. from holding the plea that 
is in his court between A. plaintiff and 
B. tenant, concerning x acres of land 
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-A. clamat uersus predictum .B. per 
breue nostrum de recto nisi duellum 
fuerit inde vadiatum quod idem .B. 
qui tenens est qui posuit se in magnam 
assisam nostram et petit fieri recong- 
nitionem ut* eorum maius ius habeat 
in terra illa. Teste etc. 


Aliter, prohibe balliuis uel custodi terre 
et heredes‘ ne teneant placitum quod 
est in curia ipsius custodis uel honoris. 


Vel sic, petit recongnitionem fieri utrum 
ipse maius ius habeat tenendi terram 
illam de predicto. .A. an idem .A. 
tenendi illam in dominico. 


Item quoniam placitum est in Comitatu 
inter aliquos de seruitio per breue patens 
quod dicitur prohibemus uel per breue 
ad iustificandum aliquem ad faciendam 
consuetudinem et recta seruitia potest 
tenens ponere se in magnam assisam, 
et petere breue de pace predicto modo. 


Rex Vicecomiti Salutem; prohibemus 
tibi ne teneas placitum quod est in 
Comitatu tuo inter .A. petentem et .B. 
tenentem de seruicio, quod idem .A. 
exigit ab eodem .B. de libero tenemento 
suo quod de eo tenet in tali uilla. Unde 
placitum est inter eos per breue nos- 
trum. Quia idem .B. qui tenens est 
posuit se in magnam assisam nostram 
et petit recognicionem fieri utrum 
debeat .A. predicto de predicto tene- 
mento .x. solidos per annum pro omni 
seruitio sicut ei recongnicio. An idem 
seruitium et preterea talliagium, Mes- 
suagium, et Cariagium per tot dies et 


*Sic. Should read ‘‘et.” 
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with appurtenances, in such a vill, 
which the same A. claims against the 
aforesaid B. by our writ of right, unless 
a battle shall have been waged about 
it because the said B., who is the tenant 
who has put himself upon our grand 
assize and begs that an investigation 
be made (to determine) which of the 
two (has) the greater right in that 
land,... Witness, etc. 


Otherwise—prohibit the bailiffs or cus- 
todian of the land and guardian of the 
heir from holding a plea which is in the 
court of the said guardian or honor. 


Or thus—he begs that an investigation 
be made to determine whether he has a 
greater right to hold that land of the 
aforesaid A. or the said A. to hold it in 
demesne. 


Likewise—seeing that there is a plea in 
the County (Court) between certain 
persons concerning service through an 
open writ which is called prohibemus or 
through a writ for bringing someone to 
justice as regards doing his customary 
duties and lawful services, the tenant 
can put himself on the grand assize and 
seek a writ of peace in the aforesaid 
manner. 


The King to the Sheriff, Greeting. We 
prohibit you from holding the plea 
which is in your County (Court) be- 
tween A. plaintiff and B. tenant, con- 
cerning the service which the said A. 
exacts from the said B. on the_basis of 
his freehold which he holds from him 
in such a vill, whereof the plea is 
between them by our writ, because the 
said B., who is tenant, has placed 
himself on our grand assize and asks 
that an investigation be made to de- 
termine whether he owes to the afore- 
said A., for the aforesaid holding, x 
shillings yearly for all service just as 


*Stc. 
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similia sicut ab eo exigit. Teste etc. 


Variatur autem breue secundum diuer- 
sitatem seruiciorum et debent huius- 
modi breuia intitulari. 


Nullus tenens debet habere breue hoc 
per interpositam personam nisi sit de 
gracia, uel quia de languidus uel 
remotissimus et pauper. 


Si petierit hoc breue ad capiendam 
magnam assisam uideri debet in rotulis 
si tenens posuerit se in magnam as- 
sisam, nec ne et tunc fiat ei hoc breue 
sic. 


Rex Vicecomiti salutem. Summoneas 
per bonos summonitores .iiii.* legales 
milites de Comitatu tuo quod sint 
coram iusticiariis nostris ad primam 
assisam, cum in partes illas uenerit‘ ad 
eligendum super sacramentum suum 
.xii, de  legalioribus militibus de 
uisneto in tali uilla qui melius sciant et 
dicere uelint ueritatem ad faciendam 
recognicionem magne assise nostre inter 
.A. petentem et .B. tenentem, de .x. 
acris terre cum pertinenciis in tali uilla. 
Unde idem .B. qui tenens est posuit se 
in magnam assisam nostram et petit 
recognicionem fieri uter illorum maius 
ius habeat in terra illa, et summoneas 
per bonos Summonitores predictum .B. 
quod tunc sit ibi auditurus illam elec- 
cionem et habeas ibi summonitores et 
hoc breue et nomina militum. Teste 
etc. Hoc breue uariatur secundum 
breue tenentis inrotulatum tam de 
terra et feodo quam de seruitio et 
notandum quod in hac assisa non 
ponuntur nisi milites et precise iurare 
debent. 
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an investigation has rendered to him, 
or, the said service and, moreover, 
tallage, messuage, and carrying service, 
for so many days, and similar services, 
just as he demands from him. Witness, 
etc. 


The writ varies, however, according to 
the diversity of services, and writs of 
this sort ought to be provided with 
titles. 


No tenant ought to have this writ 
through an agent unless it be of grace, 
either because he is ill or because he 
lives at a great distance and is poor. 


If he seeks this writ for taking the 
grand assize, it ought to appear in the 
rolls whether the tenant has put him- 
self on the grand assize or not, and then 
this writ shall be (issued) to him thus: 


The King to the Sheriff, Greeting. 
Summon, by good summoners, iii 
lawful knights of your County that they 
be before our Justices at the first assize 
when it comes into those parts, to 
choose, on their oath, xii of the more 
lawful knights of the neighborhood, 
in such a vill, who shall best know and 
be willing to speak the truth for the 
purpose of making an investigation in 
our grand assize between A. plaintiff 
and B. tenant, concerning x acres of 
land with appurtenances, in such a vill, 
whereof the said B., who is tenant, has 
put himself upon our grand assize and 
asks that an investigation be made to 
determine which of them has the greater 
right in that land; and summon, by 
good summoners, the aforesaid B. that 
he be there then to hear that election, 
and have there the summoners and this 
writ and the names of the knights. 
Witness, etc. This writ varies ac- 
cording to the writ of tenant (which 
has been) enrolled, as much concerning 
land and fee as concerning service; and 
(it) must be noted that only knights are 
put on this assize and they ought to 
take their oaths according to form. 
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De recordo et iudicio 


Rex Vicecomiti. Precipimus tibi quod 
iuste et sine dilatione facias habere tali 
recordum et rationabile iudicium suum 
de loquela que est in comitatu tuo inter 
talem petentem et talem tenentem de 
.X. acris terre cum pertinenciis in tali 
uilla sicut loquela illa rationabiliter de- 
ducta est in eodem Comitatu ne amplius 
inde Clamorem audiamus pro defectu 
Justicie. Teste etc. 


De processu loquele 


Rex Vicecomiti salutem; precipimus 
tibi quod loquela[m]* que est in Comi- 
tatu tuo, inter .A. petentem et .B. 
tenentem de .x. acris terre cum perti- 
nenciis in tali uilla, procedere facias in 
eodem statu in quo remansit per 
preceptum nostrum. Teste etc. 


De loquela in respectu ponenda 


Rex Vicecomiti. Precipimus tibi quod 
loquelam que est in comitatu tuo uel in 
curia alicuius inter .A. petentem et .b. 
tenentem, de .x. acris terre cum perti- 
nenciis in tali Villa, in respectum poni 
facit? quam diu idem .B. fuerit in 
seruitio nostro in Pictauia, uel in 
Wallia cum equis et armis per pre- 
ceptum nostrum uel aliter donec aliud 
preciperemus (sic). 


‘Supplied. 


*Writ of remove and try. 


Concerning record and trial*® 


The King to the Sheriff. We command 
you that, justly and without delay, you 
cause to have the record (made) for 
such a person and his reasonable judg- 
ment concerning the suit which is in 
your County (Court) between so-and- 
so plaintiff and so-and-so tenant, con- 
cerning x acres of land with appurte- 
nances, in such a vill, as that suit has 
been brought in due form to trial in the 
same County (Court), that we may not 
further hear outcry thereof for want of 
justice. Witness, etc. 


Concerning the process of the suit 


The King to the Sheriff, Greeting. We 
command you that you cause the suit 
which is in your County (Court) be- 
tween A. plaintiff and B. tenant, 
concerning x acres of land with ap- 
purtenances, in such a vill, to go forward 
in the same form in which it has re- 
mained by our command. Witness, etc. 


Concerning the adjournment of a suit 


The King to the Sheriff. We command 
you that you cause the suit which is in 
your County (Court), or in the court 
of anybody else, between A. plaintiff 
and B. tenant, concerning x acres of 
land with appurtenances, in such a vill, 
to be adjourned for as long as the said 
B. shall have been in our service in 
Poictou® or in Wales with horses and 
arms, by our command; or, otherwise, 
until we give another command. 


7Sic. Should read “‘facias.” 


®W. Stubbs, 2 The Constitutional History of England (Oxford, 1875), at p. 42, n. 1, 
quotes a Pipe Roll reference for 1231 in which Pictavia is translated as Poictou. See 


also U. Chevalier, Répertoire des Sources Historiques du Moyen Age (Montbéliard, 
1903) and J. G. Th. Graesse and F. Benedict, Orbis latinus (Berlin, 1909) in which 
Pictavia is indicated as representing Poitiers. Cf. W. J. Watson, A History of the Celtic 
Place-Names of Scotland (London, 1926) at pp. 9, 11, 14, 66, who associates Pictavia 
with “Pictland, or the eastern side of Scotland north of Forth’; also C. T. Martin, 
The Record Interpreter; a Collection of Abbreviations, Latin Words and Names Used in 
English Historical Manuscripts and Records (2 ed., London, 1910), who asserts that 
Pictavia was the country of the Picts, a people living north of the Antonine Wall. 
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Ne quis inplacitetur sine Breui regis 


Si quis inplacitetur qui infra etatem sit 
potest habere hoc remedium. Rex 
Vicecomiti. Precepimus tibi quod non 
permittas .N. inplacitari de libero 
tenemento suo in tali uilla. Unde .B. 
trahit eum in placitum sine speciali 
precepto nostro uel capitalibus iustic- 
iariis nostris. Teste etc. 


Aliter, quod non permittas .N. qui infra 
etatem est ut dicitur inplacitari etc. 
donec talis etatis sit quod possit et 
debeat secundum consuetudinem Anglie 
de placito illo respondere. Teste etc. 


Ne quis... . debet esse Warantus® 


Si tenens traxerit aliquam in Warantum 
qui infra etatem sit. Rex Vicecomiti. 
Precipimus tibi quod non permittas .N. 
inplacitari, de .x. acris terre cum per- 
tinenciis in tali Villa, quas clamat .C. 
uersus eum. Unde ipse traxit, ad 
Warantum .A. qui infra etatem est et 
Warantus suus inde debet esse ut dicit, 
donec idem .A. talis etatis fuerit quod 
possit et debeat fieri secundum consue- 
tudinem Anglie terram Warantare. 
Teste. etc. 


De Warantatione carte 


Rex Vicecomiti salutem. Precepimus 
tibi quod iuste et sine dilatione facias 
.A. Warantare .N. .x. acras terre cum 
pertinenciis in Comitatu tuo quas tenet 
et de eo clamat tenere et unde cartam 
suam habet, uel .T. patris uel .E. 
matris sue cuius heres ipse est, ut dicit 
et nisi fecerit et ipse .N. fecerit te 
securum de clamore suo prosequendo 
tunc summoneas per bonos summon- 


*Heading partly illegible. 
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That no one be impleaded without the 
King’s Writ 

If anyone should be impleaded who is 
under age, he can have this remedy. 
The King to the Sheriff. We command 
you that you do not permit N. to be 
impleaded concerning his freehold, in 
such a vill, whereof B. is drawing him 
into a plea, without our special com- 
mand, or that of our chief justices. 
Witness, etc. 


Otherwise—that you do not permit N. 
who is under age, as it is said, to be 
impleaded etc. until he is of such age 
that he can and ought to answer con- 
cerning that plea according to the 
custom of England. Witness, etc. 


That noone. . . ought to be a Warrantor 


If a tenant shall have vouched to war- 
ranty anyone who is under age 

The King to the Sheriff. We command 
you that you do not permit N. to be 
impleaded concerning x acres of land 
with appurtenances, in such a vill, 
which C. claims against him, whereof 
he has vouched to Warranty A. who is 
under age and who ought to be his 
Warrantor therein, as he says, until the 
said A. shall be of such an age that he 
can and ought to be caused to warrant 
land according to the custom of Eng- 
land. Witness, etc. 


Concerning a Warranty of Charter 


The King to the Sheriff, Greeting. We 
command you that, justly and without 
delay, you cause A. to warrant for N. 
x acres of land with appurtenances in 
your County, which he holds and claims 
to hold from him and whereof he has 
his charter, either of T. his father, or 
of E. his mother, whose heir he is, as 
he says, and unless he shall have done 
(this) and the said N. shall have given 
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itores prefatum .A. quod sit coram 
Justiciariis nostris ad primam assisam 
cum in partes illas uenerint ostensurus 
quare non fecerit et habeas ibi summon- 
itores et hoc breue. 


Rex Vicecomiti. Precipe .A. quod 
iuste et sine dilatione reddat .N, 
jii.* acras terre et’ dimidiam cum 
pertinenciis in Comitatu tuo in quas 
idem .A. non habet ingressum nisi per 
.B. patrem predicti .A. cuius heres ipse 
est qui illas ei inuadiauit uel dimisit 
uel ad terminum qui preteriit ut dicit 
et nisi fecerit etc. quod sit coram 
Justiciariis nostris ad primam assisam, 
et cum aliter 


(Marginal note.) (De terra mulieris 
alienata per uirum)"...quas clamat 
esse ius et maritagium suum et in quas 
idem .A. non habet ingressum, nisi, per 
.b. quondam uirum ipsius .N. qui illas 
ei inuadiauit, uel dedit uel tradidit 
uendidit uel diuisit cui ipsa contradicere 
non potuit in uita sua ut dicit et nisi 
fecerit etc. quod sit coram Justiciariis 
nostris etc. 


De homagio capiendo 


Rex Vicecomiti. Precipe .A. quod 
iuste et sine dilatione capiat homagium 
et rationabilem releuium .B. de libero 
tenemento suo quod tenet et de eo 
tenere clamat, in tali uilla et nisi fecerit 
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you security in regard to prosecuting 
his claim, then summon by good 
summoners the aforesaid A. that he be 
in the presence of our Justices at the 
first assize when they shall have come 
into those parts to show why he has 
not done (this) and have there the 
summoners and this writ. 


Concerning 


The King to the Sheriff. Command A. 
that, justly and without delay, he 
return to N. iii and one half acres of 
land with appurtenances in your County 
into which the said A. does not have 
entry unless through B., the father of 
the said A., whose heir he is, who 
mortgaged or demised them to him, or 
let them for a term which has passed, 
as he says, and if he shall not have done 
so etc. that he be in the presence of our 
Justices at the first assize; and when 
otherwise, .. . 


(Marginal note.) (Concerning the land 
of a woman which has been alienated 
by her husband.)" . . . which she claims 
to be her right and her marriage portion 
and into which the said A. does not have 
entry unless through b., formerly the 
husband of said N., who mortgaged 
them to him, or gave, or handed them 
over, sold, or demised them, whom she 
was not able to contradict in his life- 
time, as she says, and if he shall not 
have done this etc. that he be in the 
presence of our Justices etc. 


Concerning the taking of homage 


The King to the Sheriff. Command A. 
that, justly and without delay, he take 
the homage and reasonable feudal due 
of B. concerning his freehold which he 
holds and claims to hold from him in 


Heading illegible. De ingressu “ad terminum qui preteriit.” 


"De ingressu ‘cui in vita.” 


2About entry ‘for a term which has passed.” 
About entry “to whom in his life-time.” 
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etc. Tunc summoneas per bonos sum- 
monitores etc. 


De noua desaisina 


Rex Vicecomiti. Questus est nobis 
-A. quod .B. iniuste et sine iuditio 
deseisiuit eum de libero tenemento suo 
in tali uilla post ultimum redditum 
Dontini .J. patris nostri de Hybernia in 
Angliam et ideo tibi precipimus quod 
si ipse .A. fecerit te securum de clamore 
suo prosequendo tunc facias tenemen- 
tum illud resaisiri de catellis que in ipso 
capta fuerint et ipsum tenementum 
cum catallis esse in pace usque ad 
primam assisam cum Justiciarii nostri 
in partes illas uenerunt. Et interim 
facias .xii. liberos et legales homines 
de visneto illo uidere tenementum illud 
et nomina eorum inbreuiari et summon- 
eas illos per bonos summonitores quod 
sint ad prefatam assisam coram prefatis 
Justiciariis, parati inde facere recog- 
nicionem et ponas per uadium et saluos 
plegios prefatum .B. uel Balliuum 


suum, si ipse inuentus non fuerit, quod 
tunc sit ibi auditurus illam recog- 
nitionem, et habeas ibi summonitores 
et hoc breue et nomina plegiorum. 
Teste etc. 


De noua disseisina pasture 


Aliter. Questus est nobis talis, quod 
talis iniuste et sine iudicio disseisiuit 
eum de communa pasture sue in tali 
uilla, quod pertinet ad liberum tene- 
mentum suum in eadem uilla, post 
redditum domini .J. patris nostri de 
Hibernia in Anglia, et ideo tibi precipi- 
mus quod si predictus talis fecerit te 
securum de clamore suo prosequendo, 
tunc facias .xii. libros et legales 
homines de visneto illo uidere pasturam 


41210. 
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such a vill, and if he shall not have 
done this, then summon by good 
summoners etc. 


Concerning novel disseisin 


The King to the Sheriff. A. has com- 
plained to us that B., unjustly and 
without judgment, has disseised him 
of his freehold, in such a vill, after the 
last return of our lord John, our father, 
from Ireland to England; and there- 
fore we command you, that if the said 
A. shall have given you security in 
regard to prosecuting his claim, then, 
you cause that holding to be reseised 
of the chattels which shall have been 
in it and the holding with the said 
chattels to be in peace until the first 
assize when our Justices shall have 
come into those parts. And, in the 
meantime, cause xii free and lawful 
men of that neighborhood to view that 
holding, and their names to be recorded 
in writing; and summon them, by good 
summoners, that they be at the afore- 
said assize before the aforesaid Justices, 
prepared to make an_ investigation 
thereof; and place under gage and safe 
pledges the aforesaid B., or kis bailiff 
if he himself shall not have been found, 
that he shall be there at that time to 
hear that investigation and have there 
the summoners and this writ and the 
names of the pledges. Witness, etc. 


Concerning novel disseisin of pasture 


Otherwise. So-and-so has complained 
to us that so-and-so, unjustly and with- 
out judgment, has disseised him of his 
common pasture, in such a vill, which 
pertains to his freehold, in the said vill, 
after the return of lord John, our father, 
from Ireland to England; and, there- 
fore, we command you, that if the 
aforesaid so-and-so shall have given 
you security in regard to prosecuting 
his claim, then, you cause xii free and 
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illam et tenementum, et nomina eorum 
inbreuiari et summoneas eos per bonos 
summonitores quod sint coram iusti- 
ciariis nostris ad primam assisam cum 
in partes illas uenerint parati inde facere 
recognicionem, et pone per uadium et 
saluos plegios prefatum talem tunc sit 
ibi auditurus illam recognicionem, et 
habeas ibi summonitores et hoc breue 
et nomina plegiorum. Teste etc. 


De morte antecessorum 


Rex Vicecomiti. Si .N. fecerit te 
securum de clamore suo prosequendo 
tunc summoneas per bonos summoni- 
tores .xii. liberos et legales homines de 
visneto illo de Comitatu tuo, quod sint 
coram iusticiariis nostris ad primam 
assisam, cum in partes illas uenerint 
parati sacramento recognoscere si .B. 
pater uel mater, frater uel soror, uel 
auunculus uel amita fuit saisitus in 
dominico suo ut de feodo de .x. acris 
terre cum pertinenciis in .C. die qua 
obiit, et si obiit post primam coro- 
nationem .R. Regis auunculi nostri et 
si ipse .N. sit propinquior heres eius. 
Et interim illam terram uideant et 
nomina eorum inbreuiari facit™ et 
summoneas per bonos summonitores 
.T. qui terram tenet quod tunc sit ibi 
auditurus illam recognicionem et habeas 
ibi summonitores et hoc breue. 


De Natiuis 


Rex Vicecomiti Salutem. Precipimus 
tibi quod iuste et sine dilatione facias 
habere .A. C.etO. Natiuos et fugitiuos 
cum omnibus catallis suis, et tota 
sequela sua. Ubicumque inuenti fuerint 


% Sic. 
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lawful men of that neighborhood to 
view that pasture and holding, and 
(cause) their names to be recorded in 
writing; and summon them by good 
summoners, that they be in the presence 
of our justices at the first assize when 
they shall have come into those parts, 
prepared to make an_ investigation 
thereof; and place under gage and 
safe pledges the aforesaid so-and-so, 
that he be there at that time to hear 
that investigation and have there the 
summoners and this writ and the names 
of the pledges. Witness, etc. 


Concerning death of ancestors 


The King to the Sheriff. If N. shall 
have given you security in regard to 
prosecuting his claim, then, summon, 
by good summoners, xii free and law- 
ful men of that neighborhood of your 
County that they be the presence 
of our justices at the first assize, when 
they shall have come into those parts, 
prepared to examine on oath whether 
B., the father or mother, brother or 
sister, or uncle or aunt was seised in his 
demesne as of fee, of X acres of land 
with appurtenances in C., on the day 
on which he died and whether he died 
after the first coronation of King 
Richard, our uncle,“ and whether the 
said N. be his next heir. And, in the 
meantime, let them see that land and 
cause their names to be recorded in 
writing and summon by good summon- 
ers T., who holds the land, that he be 
there at that time to hear that investi- 
gation, and have there the summoners 
and this writ. 


Concerning villeins 


The King to the Sheriff, Greeting. We 
command you that, justly and without 
delay, you cause (some one) to produce 
A., C., and O., villeins and fugitives, 
with all their chattels, and their whole 


61189. 
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in Balliua tua nisi sint in dominico 
nostro Qui fugierunt de terra sua post 
primam coronationem .R. regis auun- 
culi nostri et prohibemus super fore(s)-"” 
facturam nostram: ne quis eos iniuste 
detineat. Teste etc. 


De libertate probanda 


Vicecomiti Salutem. Monstrauit nobis 
talis quod cum liber homo sit et paratus 
libertatem suam probare .B. clamans 
eum natiuum suum uexat eum iniuste. 
Et ideo tibi precipimus quod si pre- 
dictus talis fecerit te securum de 
libertate sua probanda, tunc ponens"* 
loquelam illam coram iusticiariis nostris 
ad primam assisam cum in partes illas 
uenerint. Quia huius probatio non 
pertinet ad te capienda, et Interim 
eidem tali pacem facias habere et dic 
prefato .B. quod tunc sit ibi loquelam 
suam uersus talem prosecuturus si 
uoluerit et habeas hoc breue ibi. Teste 
etc. 


De diuisis 


Vicecomiti salutem. Precipimus tibi 
quod iuste et sine dilatione facit!® esse 
rationabiles diuisas. Inter terram .A. 
in .C. et terram .B. in .D. sicut esse 
debent et solent. Unde idem .A. queritur 
quod predictus .B. plus inde trahit ad 
feodum suum quam .ad eum pertinet 
habendum, ne amplius inde clamorem 
audiamus pro defectu iusticie. Et 
notandum quod* diuise debent fieri 
inter duas uillas. 


17S” supplied. 
*8Should read “ponas.”’ 
Should read “‘facias.” 
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following—wheresoever they shall be 
found in your bailiwick unless they be 
in our demesne—who fled from their 
land after the first coronation of 
Richard, the King, our uncle; and we 
forbid, upon our penalty, anyone to 
detain them unjustly. Witness, etc. 


Concerning the proving of freedom 


To the Sheriff, Greeting. So-and-sn 
has shown us that, though he is a free 
man and prepared to prove his freedom, 
B., claiming him as his villein, harasses 
him unjustly. And, therefore, we 
command you that, if the aforesaid 
so-and-so shall have given you security 
in regard to proving his freedom, then, 
you shall produce that suit in court 
before our justices at the first assize 
when they shall have come into those 
parts, because the taking of this kind 
of proof does not belong to you. And, 
in the meantime, cause the said so-and- 
so to have peace and tell the aforesaid 
B. that he shall be there at that time 
to prosecute his suit against so-and-so, 
if he wishes, and have there this writ. 
Witness, etc. 


Concerning divisions™ 


To the Sheriff, Greeting. We command 
you that, justly and without delay, you 
cause reasonable bounds to be made 
between the land of A. in C. and the 
land of B. in D. as they ought and are 
accustomed to be, whereof the said A. 
complains that the aforesaid B. ap- 
prioriates more thereof to his fee than 
he is entitled to have. That we may 
not further hear outcry thereof for want 
of justice. And it must be noted that 
the divisions ought to be made between 
two vills. 


2°MS. reads “‘qd’i.” 
*Admeasurement of land. 
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De superoneratione pasture 


Rex Vicecomiti salutem. Questus est 
nobis .A. quod .B. iniuste superoner- 
auerit communem pasturam suam in 
-C. Ita quod in ea pluria habet animalia 
et pecora quam habere debet, et ad eum 
pertinet habendum secundum liberum 
tenementum. Et ideo tibi precipimus 
quod iuste et sine dilatione amensurari 
facit” pasturam illam. Ita quod pre- 
dictus .B. non habeat in ea pluria 
animalia et pecora quam habere debet 
et ad eum pertinet habendum secundum 
liberum tenementum quod habet in 
eadem uilla et quod prefatus. A. habeat 
in pastura illa tot animalia et pecora 
quot habere debet et ad eum pertinet 
habendum, ne amplius pro defectu 
iusticie, etc. 


De aueriis replegiandis 


Rex Vicecomiti salutem. Precipimus 
tibi quod iuste et sine dilatione reple- 
giari facit® .A. aueria sua, que .B. cepit 
et iniuste detinet™ ut dicit et postea 
ipsum .A. inde iuste deduci facias, ne 
inde amplius clamorem audiamus pro 
defectu Justicie. Teste. 


De pace regis infracta 


Rex Vicecomiti salutem. A. fecerit te 
securum de clamore suo prosequendo, 
tunc ponas eum per uadium et saluos 
plegios .B. quod sit coram Justiciariis 
nostris ad primam assisam, cum in 
partes illas uenerint. Responsurus 
eidem .A. de raptu, uel de roberia uel 
pace nostra infracta. Unde eum ap- 
pellat et habeas nomina plegiorum et 
hoc breue. Eodem modo fit de in- 
cendiis et aliis placitis corone. 


2Should read ‘‘facias.”’ 


2MS. reads “‘deintet.” 


Concerning overstocking of pasture 


The King to the Sheriff, Greeting. A. 
has complained to us that B. has un- 
justly overstocked his common pasture 
of C. so that he has in it more animals 
and cattle than he ought to have and 
is entitled to have according to his free- 
hold. And, therefore, we command 
you that, justly and without delay, you 
cause that pasture to be assessed so that 
the aforesaid B. shall not have in it 
more animals and cattle than he ought 
to have and is entitled to have according 
to his freehold which he has in the said 
vill and that the aforesaid A. shall have 
in that pasture as many animals and 
cattle as he ought to have and is en- 
titled to have. That we may not 
further hear outcry thereof for want of 
justice, etc. 


Concerning the replevying of chattels* 


The King to the Sheriff, Greeting. We 
command you that, justly and without 
delay, you cause to be replevied to A. 
his chattels which B. has taken and is 
holding unjustly, as he says, and after- 
wards, that you cause the said A. to be 
dealt with justly in the matter that we 
may not further hear outcry thereof for 
want of justice. Witness. 


Concerning the breaking of the 
King's peace 


The King to the Sheriff, Greeting. (If) 
A. shall have given you security in 
regard to prosecuting his suit, then put 
him, B., under gage and safe pledges, 
that he be in the presence of our 
Justices at the first assize when they 
shall have come into those parts to 
answer the said A. for rape, or for 
robbery or for breach of our peace 
whereof he appeals him and have the 
names of the pledges and this writ. The 
same course applies to fires and other 
pleas of the crown. 


*Replevin. 
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De morte hominis 


De morte hominis sic, tunc attachiari 
facit® secundum consuetudinem An- 
glie corpus .B. ita quod illum habeas 
coram iusticiariis nostris ad primam 
assisam etc. Responsurus predicto .A. 
de morte .G. fratris sui. Unde eum 
appellant et habeas ibi hoc breue. 


De homine replegiando 


Rex Vicecomiti salutem; precipimus tibi 
quod iuste et sine dilatione replegiari 
facias quem .B. cepit et captum tenet 
ut dicitur nisi captus sit per speciale 
mandatum nostrum uel capitalis iustici- 
arii nostri uel pro morte hominis uel pro 
foresta nostra uel pro aliquo alio recto. 
Quare secundum consuetudinem Anglie 
replegiandus non sit. Teste etc. Ne 
amplius etc. 


De seruiciis faciendis 


Rex Vicecomiti salutem. Precipimus 
tibi quod Justicies .A. quod iuste et sine 
dilatione faciat .B. consuetudines et 
recta seruitia que ei facere debet de 
libero tenemento suo quod de eo tenet 
in .C. ut in homagiis Releuiis redditibus 
arreragiis et aliis sicut rationabiliter 
monstrare poterit, ne amplius etc. 


Contra Vexationem iniustam 


Rex .A. salutem. Prohibemus tibi ne 
iniuste uexes uel uexari permittas .B. 
de libero tenemento suo quod de te 
tenet in .C. nec inde abeo exigas, uel 
exigi permittas consuetudines uel seruit- 
ium que inde facere non debet nec 
solet. Et nisi feceris. Vicecomes talis 


*Should read “‘facias."’ 
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Concerning the death of a man 


Concerning the death of a man thus. 
Then cause the person of B. to be at- 
tached according to the custom of 
England so that you shall have him in 
the presence of our justices at the first 
assize etc. to answer to the aforesaid 
A. concerning the death of G., his 
brother, whereof they appeal him and 
have there this writ. 


Concerning the replevying of a man 


The King to the Sheriff, Greeting. We 
command you that, justly and without 
delay, you cause to be released him 
whom B. has taken and continues to 
hold in custody, as it is said, unless he 
has been seized by our special command, 
or that of our chief justice, either for 
the death of a man, or for an offence in 
our forest, or for any other breach of 
right wherefor according to the custom 
of England he is not replevisable. 
Witness, etc. That not further etc. 


Concerning the rendering of services 


The King to the Sheriff, Greeting. We 
command you that you constrain A. 
that, justly and without delay, he 
render B. the customs and right services 
which he ought to render to him in 
respect of his freehold which he holds 
from him in C., as, for example, in 
homages, reliefs, rents, arrears, and 
other things, just as he will be able 
reasonably to show. That not further, 
etc. 


Against unjust harassing 


The King to A., Greeting. We forbid 
you to harass B. unjustly, or allow him 
to be harassed in regard to his freehold, 
which he holds from you in C., or to 
exact from him, or allow to be exacted 
thereof, customs or services which he 
ought not to render and is not in the 


*De consuetudinibus et servitiis. 
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fieri faciat, ne amplius etc. 


De debito reddendo 


Vicecomiti salutem. Precipimus quod 
Justicies .A. quod iuste et sine dilatione 
reddat .B. x. solidos, quos ei debet ut 
dicitur sicut rationabiliter monstrare 
poterit quod reddere debeat. Ne 


amplius etc. 


Vel cartam quam ei comisit cus- 


todiendam. 


Ne placitum teneatur in curia 
Christianitatis 


Rex Episcopo salutem. Prohibemus 
uobis ne teneatis placitum in Curia 
Christianitatis de laico feodo .A. in tali 
uilla. Unde queritur quod .B. trahit 
eum in placitum coram nobis in curia 
Christianitatis. Quia huiusmodi placita 
spectant ad coronam et dignitatem 
nostram. Teste etc. Hic non dicitur 
auctoritate litterarum domini pape. 


De laico feodo 


Rex .N. Salutem. Prohibemus tibi ne 
sequaris placitum in curia Christiani- 
tatis de laico feodo .B. in tali uilla. 
Unde queritur quod tu trahis eum in 
placitum in curia Christianitatis. Quia 
huiusmodi placita spectant ad coronam 
et dignitatem nostram. Teste etc. 


De debitis reddendis 


Rex iudicibus salutem. Prohibemus 
nobis ne teneatis placitum in curiam 
Christianitatis de debitis uel catallis. 
Unde queritur quod .B. Trahit eum in 
placitum coram nobis in curia Christi- 
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habit of rendering. And, if you shall 
not do this, such and such a Sheriff 
shall cause (it) to be done in order that 
not further. etc. 


Concerning the paying of a debt 


To the Sheriff, Greeting. We command 
you that you constrain A. that, justly 
and without delay, he render to B. x 
shillings which he (A.) owes to him (B.), 
as it is said, if he (B.) can show reason- 
ably that he (A.) ought to pay it (to 
B.). That not further etc. 


Or a charter which he has intrusted to 
him to be guarded. 


That a plea be not held in a Court 
Christian 


The King to the Bishop, Greeting. We 
prohibit you from holding a plea in the 
Court Christian concerning the lay fee 
of A., in such a vill, whereof he com- 
plains that B. is drawing him into a 
suit in our presence in the Court 
Christian because suits of this kind 
pertain to the crown and our dignity. 
Witness, etc. Here no mention is made 
of the authority of letters of our lord, 
the Pope. 


Concerning a lay fee 


The King to N., Greeting. We prohibit 
you from prosecuting the plea in the 
Court Christian regarding the lay fee 
of B., in such a vill, whereof he com- 
plains that you are drawing him into a 
suit in the Court Christian, because 
suits of this kind pertain to our crown 
and dignity. Witness, etc. - 


Concerning the paying of debts 


The King to the Judges, Greeting. We 
prohibit you from holding suits in the 
Court Christian concerning debts or 
chattels, whereof he (A.) complains 
that B. is drawing him into a suit before 
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anitatis auctoritate litterarum domini 
pape uel domini legati nisi debita illa 
uel catalla sint de testamento uel matri- 
monio. Quia placitis?? et de debitis et 
catallis que non sint de testamento uel 
matrimonio spectant ad coronam et 
dignitatem nostram. 


Eadem prohibitio fit petenti ne se- 
quatur. 


Si processerint contra prohibitionem 
tunc fiat eis tale breue. 


De Judicibus attachiandis 


Vicecomiti salutem. Si .a. fecerit te 
securum de clamore suo prosequendo, 
tunc ponas per vadium et saluos plegios 
tales iudices quod sint coram Justici- 
ariis nostris apud Westmonasterium tali 
die ostensuri. Quare tenuerunt placi- 
tum in curia Christianitatis de laico 
feodo ipsius .a. in tali uilla contra prohi- 
bitionem nostram et habeas ibi nomina 
plegiorum et hoc breue. 


Eodem modo precipitur de catallis uel 
debitis. 


De adquietando plegio 


Vicecomiti salutem. Precipimus tibi 
quod iusticies .a. quod iuste et sine 
dilatione adquietet .B. de .xl. solidis. 
Unde posuit eum in plegio uersus .P. 
sicut rationabiliter monstrare poterit 
quod eum inde adquietare debeat. Ne 
amplius etc. 


Quod plegius non distringatur 


Vicecomiti salutem. Precipimus tibi 
quod non distringas uel distringere** 
permittas .a. adquietando .B. de .x. 


Sic. 
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us in a Court Christian by authority 
of a letter of our lord, the Pope, or of 
the lord legate, unless those debts or 
chattels relate to a will or a marriage 
because suits both about debts and 
chattels which do not relate to a will 
or a marriage relate to our crown and 
dignity. 


The same prohibition holds for one 
seeking a ne sequatur. 


If they shall have proceeded against 
the prohibition then such a writ shall 
be issued to them. 


Concerning the attachment of judges 


To the Sheriff, Greeting. If a. shall 
have given you security to prosecute 
his claim, then put under gage and safe 
pledges such and such judges that they 
be in the presence of our Justices at 
Westminster on such a day to show why 
they have held a plea in the Court 
Christian concerning the lay fee of the 
said a., in such a vill, contrary to our 
prohibition, and have there the names 
of the pledges and this writ. 


In the same manner it is ordered con- 
cerning chattels or debts. 


Concerning the discharging of a pledge 


To the Sheriff, Greeting. We command 
you that you constrain a. that, justly 
and without delay, he acquit B. of xl 
shillings, whereof he put him in pledge 
against P., if he can reasonably show 
that he ought to acquit him therefrom. 
That not further etc. 


That a pledgor shall not be distrained 


To the Sheriff, Greeting. We command 
you that you do not distrain—or permit 
(anyone) to distrain—a., releasing B. 


*8 Sic. 
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Marcis. Unde posuit eum in plegium 
uersus .C. quamdiu idem B. habeat 
unde debitum illud adquietare possit. 
Teste etc. 


of x marks, whereof he (B.) placed 
him (a.) in pledge toward C., so long as 
the said B. has wherewith he can dis- 
charge that debt. Witness, etc. 
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Breue quod dicitur adquietet 
(Marginal note.) Hominem suum 
uersus dominum capitalem.** 


Rex Vicecomiti salutem. Precipimus 
tibi quod iusticies .A. quod iuste et sine 
quod iuste et sine dilatione* adquietet 
.B. de seruitio, quod .C. ab eo exigit de 
libero tenemento suo quod de predicto 
-A. tenet in tali uilla. Unde idem .A. 
Qui medius est inter eos eum inde 
adquietare debet, ut dicit et unde 
queritur quod pro defectu eius dis- 
tringitur sicut rationabiliter monstrare 
poterit quod eum inde adquietare 
debent, ne amplius etc. 


De auxilio habendo 


Vicecomiti salutem. Precipimus tibi 
quod iuste et sine dilatione facit® 
habere rationabile auxilium .A. de 
militibus et libere tenentibus suis in 
Balliua tua ad primogenitum suum 
maritandum. Teste, etc. eodem modo fit 
ad primogenitam filiam ad maritandum. 


De excommunicato capiendo 


Vicecomiti salutem. Significauit nobis 
Venerabilis pater noster talis episcopus 
per litteras suas patentes quod talis 
propter manifestam contumaciam suam 
excommunicatus est, nec se uult per 
censuram ecclesiasticam iusticiari, et 
quoniam Regia maiestas sacrosancte 
ecclesie in querelis suis de esse non 
debet, tibi precipimus. Quatinus illum 
talem per corpus suum iusticies se- 
cundum consuetudinem Anglie, donec 
sancte ecclesie tam de iniuria ei illata 


8 Sic. 


2°Mesne. 





A writ which is called acquietet (he 
shall acquit)” 

(Marginal note.) His man against the 

lord in chief. 


The King to the Sheriff, Greeting. We 
command you that you constrain A. 
that, justly and without delay, he 
discharge B. of the service which C. 
requires from him for his freehold which 
he holds from the aforesaid A., in such a 
vill, whereof the said A. who is the 
mesne between them ought to discharge 
him (B.), as he says, and whereof he 
complains that for his default he is 
distrained, if he will be able reasonably 
to show that they ought to discharge 
him (B.) thereof, that not further etc. 


Concerning the receiving of feudal aid 


To the Sheriff, Greeting. We command 
you that, justly and without delay, you 
cause A. to receive reasonable aid of his 
knights and freeholders in your baili- 
wick for the marrying* of his eldest son. 
Witness, etc. The same applies for the 
marrying of his eldest daughter. 


Concerning the taking of one ex- 
communicated 


To the Sheriff, Greeting. Such and 
such bishop, our venerable father, has 
shown us through his letters patent that 
so-and-so on account of his manifest 
contumacy has been excommunicated, 
and refuses to be subject to penalty 
through ecclesiastical judgment and, 
since the King’s majesty ought not to 
fail the most holy church in its com- 
plaints, we command you that you 
punish such a one through his body 
according to the custom of England 





Sic. 
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quam de contemptu ab eo fuerit satis- 
factum. Teste etc. 


De conventione 


Vicecomiti salutem. Precipimus tibi 
quod iusticies .A. quod iuste et sine 
dilatione teneat .B. Conventionem 
inter eos factam de .x. acris terre cum 
pertinenciis in tali villa ut dicit sicut 
rationabiliter monstrare poterit quod 
ei tenere debeat, ne amplius etc. 


De atornato 


Vicecomiti salutem. Scias quod .A. 
Atornauit coram nobis .B. loco suo ad 
lucrandum uel perdendum in loquela 
illa que est coram te in Comitatu tuo 
inter .A. petentem et .B. tenentem de 
una (h)yda* terra® cum pertinenciis in 
tali uilla. Et ideo precipimus tibi 
Quatinus predictum .B. loco ipsius .A. 


ad hec* recipias. Teste etc. Aliter. 
In recognitione de morte antecessorum 
que summonita est coram nobis inter 
ipsum .A. et .T. Si sit noua dissaisina 
tunc sint in assisam noue dissaisine, 
quam idem .A. armauit uersus .C. etc. 


De atornato languidi 


Vicecomiti salutem. Mitte _ .iiii,* 
Legales Milites apud talem uillam ad 
A. qui languidus est ut dicitur ad 
uidendum quem ipse .A. loco suo 
atornare uoluerit ad lucrandum uel 
perdendum in assisa tali submonita inter 
ipsum .A. petentem et .B. tenentem. 


3tHeading partly illegible. 


32h” supplied. 
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until, to holy church, satisfaction shall 
have been made by him as well for the 
wrong done to her as for (his) contempt. 
Witness, etc. 


Concerning covenant 


To the Sheriff, Greeting. We command 
you that you constrain A. that, justly 
and without delay, he keep a covenant 
with B. made between them concerning 
x acres of land with appurtenances in 
such a vill, as he says, if he (B.) can 
prove reasonably that he (A.) ought to 
keep (the covenant) for him (B.), that 
not further etc. 


Concerning an attorney 


To the Sheriff, Greeting. Know that 
A. has deputed B. to act as an attorney 
in his place before us for winning or 
losing in that suit which is before you 
in your County (Court) between A. 
demandant and B. tenant concerning 
one hide of land with appurtenances in 
such a vill. And, therefore, we com- 
mand you that you receive the aforesaid 
B. in place of the said A. for these 
purposes. Witness, etc. Otherwise. 
In an examination of (the writ of assize) 
concerning the death of ancestors which 
has been summoned before us between 
the said A. and T.... If it be novel 
disseisin, then let them be in the assize 
of novel disseisin which the said A. has 
furnished against C. etc. 


Concerning an attorney for a sick man 


To the Sheriff, Greeting. Send iiii 
lawful knights at such a vill to A., who 
is ill, as it is said, to see whom the said 
A. desires to depute as attorney in his 
place for winning or losing in a certain 
assize summoned between the said A, 
plaintiff and B. tenant. 


3 Sic. 
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Aliter. In loquela que est coram nobis 
uel coram iusticiariis nostris apud 
Westmonasterium inter ipsum .A. pe- 
tentem et .B. tenentem de .x. acris 
terre cum pertinenciis in tali uilla, et 
dic .iiii.~ militibus illis quod  sint 
coram nobis uel iusticiariis nostris ad 
talem diem ad testificandum quem 
predictus .A. loco suo ad hoc at- 
ornauerit, et habeas ibi nomina militum, 
et hoc breue. Teste etc. 


Si petens queritur quod tenens se 
essonauerit de malo lecti in alio comi- 
tatu quam in illo in quo placitum 
illorum est. Tunc fiat ei tale breue. 
Vicecomiti in cuius Balliua iacet. 


languore™ 


Vicecomiti salutem. Mitte _ .iiii.™ 
legales milites de comitatu tuo apud 
talem uillam ad .A. ad uidendum utrum 
infirmitas qua se essoniauit de malo 
lecti uersus .B. de placito terre quod est 
inter eos in comitatu tali sit languor 
nec ne, et si sit languor tunc ponant ei 
diem a die uisus sui in unum annum et 
.i. diem quod tunc sit ad comitatum 
talem prefato .B. responsurus uel 
sufficientem pro se mittat responsalem 
et dic .iiii.* militibus illis quod tunc 
sint ibi ad iustificandum ius suum et 
quod diem ei posuerint et habeas ibi 
nomina militum et hoc breue. 


De ultima presentacione 


Vicecomiti salutem. Si .A. fecerit te 
securum de clamore suo prosequendo, 


“Heading partly illegible. 
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Otherwise. . in a suit which is 
before us, or before our justices at 
Westminster, between the said A. 
plaintiff and B. tenant concerning x. 
acres of land with appurtenances, in 
such a vill, and say to those iiii knights 
that they be before us or our justices 
on such a day to testify as to whom the 
aforesaid A. has deputed as attorney 
in his place for this and have there the 
names of the knights and this writ. 
Witness etc. 


Hf the plaintiff complains that the 
tenant has excused himself on the 
ground of illness in bed in another 
county than in that in which their 
plea is, then let such a writ be granted 
to him, to the Sheriff in whose Bailiwick 
he lies. 


Concerning . . . the illness 


To the Sheriff, Greeting. Send iiii 
lawful knights of your county at such a 
vill to A. to see whether the ailment for 
which he excused himself on the ground 
of illness in bed against B. concerning a 
plea of land which is between them in 
such a County (Court), is illness or not, 
and if it be illness, then let them appoint 
for him a day, a year and a day from the 
day of their seeing him that he be at 
such a County (Court) at that time to 
answer to the aforesaid B. or that he 
send in his place an adequate repre- 
sentative, and tell those iiii knights 
that they be there at that time to 
validate their right and the fact that 
they appointed a day for him and have 
there the names of the knights and 
this writ. 


Concerning final right of presentation 
to an ecclesiastical benefice*® 


To the Sheriff, Greeting. If A. shall 
have given you security for prosecuting 


*Assize of Darrein presentment. 
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tunc summone per bonos summonitores 
.xii. liberos et legales homines prose- 
quendo de visneto de tali uilla quod sint 
coram iusticiariis nostris apud West- 
monasterium ad diem talem parati 
sacramento recognoscere. Quis aduo- 
catus tempore pacis presentauit ulti- 
mam personam ad ecclesiam talem que 
uacat ut dicitur, et cuius aduocationem. 
Idem .A. ad se dicit pertinere. Et 
interim ecclesiam illam uideant et 
nomina eorum inbreuiari facit® et 
summoneas per bonos summonitores 
talem qui ei aduocationem defortiat, 
quod tunc sit ibi auditurus illam recog- 
nitionem et habeas summonitores et 
hoc breue. 


Prohibicio episcopo 


Rex episcopo salutem. Prohibemus 
nobis ne admittas talem personam ad 
talem ecclesiam que uacat ut dicitur de 
eius* aduocatione contentio mota est 
in curia nostra inter .A. et .B. donec 


discussa fuerit in eadem curia ad quem 
illorum pertineat eiusdem ecclsie aduo- 


catio. Teste etc. 


Precipe de aduocatione 


Vicecomiti salutem. Precipe .A. quod 
iuste et sine dilatione reddat .B. aduo- 
cationem ecclesie de tali uilla quam ei 
defortiat ut dicit et nisi fecerit, et ipse 
-B. fecerit te securum de clamore suo 
prosequendo tunc summoneas per bonos 
summonitores prefatum .A. quod sit 
coram iusticiariis nostris apud West- 
monasterium ad talem diem ostensurus 
quare non fecerit et habeas ibi summon- 
itores, et hoc breue. Teste etc. 


* Sic. Sic. Redundant. 


* Sic. 
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his claim, then summon by good 
summoners xii free and lawful men 
for prosecuting*’ from the neighborhood 
of such a vill that they be in the 
presence of our justices at Westminster 
on such a day prepared to examine on 
oath what patron (of a benefice) in time 
of peace presented the last parson to 
such a church which is vacant, as it is 
said, and the advowson of which the 
said A. asserts to belong to him. And, 
in the meantime, let them see that 
church and cause their names to be put 
in writing and summon by good 
summoners such a person, who deforces 
him of the advowson, that he be there 
at that time to hear that investigation 
and have the summoners and this writ. 


A prohibition to a bishop*® 


The King to the Bishop, Greeting. We 
prohibit you from admitting such a 
parson to such a church which is vacant, 
as it is said, concerning the advowson 
of which a suit has been moved in our 
court between A. and B., until it shall 
have been determined in the said court 
to which of them the advowson of the 
said church belongs. Witness, etc. 


An order concerning advowson 


To the Sheriff, Greeting. Command 
A. that, justly and without delay, he 
return to B. the advowson of the church 
of such and such a vill of which he (A.) 
is depriving him (B.), as he (B.) says, 
and, if A. shall not have done this and 
the said B. shall have given you security 
for prosecuting his claim, then summon, 
by good summoners, the aforesaid A. 
that he be in the presence of our justices 
at Westminster on such a day to show 
why he has not done so and have there 
the summoners and this writ. Witness, 
etc. 


Should read “‘cuius.” **Ne admittas. 





Rex iudicibus 


Rex iudicibus salutem. Judicauit nobis 
.A. quod cum .B. clericus teneat ec- 
clesiam de tali uilla de aduocatione sua 
.T. clericus clamans eam de aduo- 
catione tali trahit eum in placitum 
coram nobis in Curia christianitatis 
auctoritate litterarum domini pape. 
Quoniam vero manifestum est quod 
predictus .A. iacturam aduocationis sue 
incurret, si prefatus .T. in causa illa 
optineret. Vobis prohibemus ne in 
causa illa procedatis donec discussum 
fuerit in Curia nostra ad quem pertineat 
eiusdem ecclesie aduocatio. Quia pla- 


cita de aduocationibus spectant ad 
coronam et dignitatem nostram. 





Episcopo ut supra 


Rex episcopo salutem. Prohibemus 
nobis ne admittatis personam ad ec- 
clesiam de tali uilla que uacat ut dicitur 
de cuius aduocatione contentio mota est 
in curia nostra inter .T. etc. donec 
discussa fuerit in eadem curia ad quem 
illorum pertineat eiusdem Ecclesie ad- 
uocatio. Teste etc. Si episcopus 


nichilhominus” admittat personam tunc 
fiat ei tale breue. 






Incumbrauit 


Vicecomiti salutem. Precipe tali epi- 
scopo quod iuste et sine dilatione 
deliberet ecclesiam de .C. quam in 
Cumbrauit post prohibitionem nostram 
de cuius aduocatione: contentio mota 
est in curia nostra inter .A. et .B. et nisi 
fecerit et ipse talis fecerit te securum 
de Clamore suo prosequendo, tunc pone 
per uadium et saluos plegios prefatum 
episcopum quod sit coram nobis uel 
coram iusticiariis nostris tali die osten- 


Sic. 


‘INe admittas. 
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The King to the judges 


The King to the Judges, Greeting. 
A. has declared to us that whereas B., 
a cleric, is holding the church of such a 
vill for his advowson, T., a cleric, 
claiming it for such an advowson, is 
drawing him (B.) into a suit in our 
presence in the Court Christian by 
authority of letters of the lord Pope; 
since, however it is clear that the afore- 
said A. will incur the loss of his ad- 
vowson, if the aforesaid T. should 
obtain it in this case, we prohibit you 
from proceeding in this case until it 
shall have been determined in our 
court to whom the advowson of the said 
church belongs, because pleas of ad- 
vowson pertain to our crown and 
dignity. 





To the Bishop as above 


The King to the Bishop, Greeting. We 
prohibit you from admitting a parson 
to the church of such and such a vill 
which is vacant, as it is said, concerning 
the advowson of which a suit has been 
moved in our court between T. etc. 
until it shall have been determined in 
the same court to which of them the 
advowson of the said church belongs. 
Witness, etc. If the bishop neverthe- 
less admit a parson, then let there be 
issued to him such a writ. 


Why he has filled the living 


To the Sheriff, Greeting. Command 
such and such a bishop that, justly and 
without delay, he free the church of C. 
which he has filled after our prohibition, 
concerning the advowson of which a 
suit has been moved in our court be- 
tween A. and B. and, if he shall not do 
so, and the said so-and-so shall have 
given you security for prosecuting his 
claim, then put under gage and safe 
pledges the aforesaid bishop that he 








“Quare incumbrauit. 
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surus quare non fecerit, et habeas ibi 
nomina plegiorum et hoc breue. Teste 
etc. 


Si episcopus autem hoc facere uoluerit 
per iudicium curie nostre debet desaisiri 
de Baronia sua et ipsa Baronia debet 
teneri manu domini regis, donec fecerit. 


Vicecomiti salutem. Si .A. fecerit te 
securum de clamore suo prosequendo 
tunc pone per uadium et saluos plegios 
.B. T. O. quod sint coram iusticiariis 
nostris ad primam assisam nostram uel 
ad diem talem et locum ostensuri quare 
processerunt in curia christianitatis in 
causa que uertitur coram .A. et .B. de 
aduocatione ecclesie de .H. circa* 
prohibitionem nostram de ‘habeas ibi 
nomina plegiorum et hoc breue. Teste 
etc. 


De dote 


Vicecomiti salutem. Precipe .A. quod 
iuste et sine dilatione reddat .B. que 
fuit uxor talis rationabilem dotem suam 
que eam contingit, de libero tenemento, 
quod fuit ipsius talis quondam uiri sui 
in tali uilla, unde nichil habet ut dicit 
et unde queritur quod predictus -A. ei 
deforciat. Et nisi fecerit et ipsa .B. 
fecit® te securum de clamore suo prose- 
quendo tunc summoneas per bonos 
summonitores prefatum .A. quod sit 
coram iusticiariis nostris apud West- 
monasterium uel ad primam assisam os- 
tensurus quare non fecerit et habeas ibi 
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be in our presence or in the presence of 
our justices on such a day to show why 
he has not done (it) and have there the 
names of the pledges and this writ. 
Witness, etc. 


If the bishop, however, shall have 
refused to do this, he ought to be 
disseised, by order of our court, of his 
Barony and the said Barony ought to 
be held in the hand of the lord King 
until he shall have done it. 


(Illegible caption)“ 


To the Sheriff, Greeting. If A. shall 
have given you security for prosecuting 
his claim, then put under gage and safe 
pledges B. and T. and O. that they be 
in the presence of our justices at our 
first assize, or at such a day and place, 
to show why they have proceeded in 
the court christian in a case which is 
pending before A. and B. concerning 
the advowson of the church of H. 
against our prohibition and have there 
the names of the pledges and this writ. 
Witness, etc. 


Concerning dowry“ 


To the Sheriff, Greeting. Command 
A. that, justly and without delay, he 
return to B., who was the wife of 
such and such, her reasonable dowry 
which belongs to her from the freehold 
which belonged to the said so-and-so, 
formerly her husband, in such a vill, 
whereof she has nothing, as she says, 
and whereof she complains that the 
aforesaid A. is depriving her. And, if 
he does not do (this) and the said B. 
shall have given you security for prose- 
cuting her claim, then summon, by 
good summoners, the aforesaid A. that 


“De iudicibus attachiandis si procedant contra prohibitionem. 


“Sic, 
* Sic. 


Should read ‘‘contra.” 


“About arresting judges if they go counter to a prohibition. 


*7Dower “unde nihil habet.” 
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summonitores et hoc breue. Teste .C’. 


Aliter de dote 


Vicecomiti salutem. Precipe .A. quod 
iuste et sine dilatione reddat .B. que 
fuit uxor .B. rationabilem dotem suam 
in .C. Unde idem filius et heres .G. 
quondam uiri ipsius .B. eam dotauit de 
uoluntate et assensu ipsius .G. et unde 
predicta .B. nichil habet, ut dicit. Et 
unde queritur quod predictus .A. ei 
defortiat, et nisi fecerit etc. ut supra. 






De dote in Londonie* 








Vicecomiti salutem. Precipimus tibi 
quod iusticies .A. quod iuste et sine 
dilatione et secundum consuetudinem 
Ciuitatis Lundonii reddat .B. rationa- 
bilem dotem suam que eam contingit 
de lebero (sic) tenemento quod fuit .C. 
quondam uiri sui in lundonio uel in 
suburbio lundonii, unde nichil habet ut 
dicit et queritur quod predictus .A. ei 
defortiat sicut rationabiliter etc. Ne 
amplius, etc. 





De elemosina*® 


Vicecomiti salutem. Si .A. fecerit te 
securum de clamore suo prosequendo, 
tunc summoneas, per bonos summon- 
itores .xii. liberos legales homines de 
visneto de tali uilla quod sint coram 
iusticiariis nostris ad primam assisam, 
cum in partes illas uenerint parati 
sacramento recognoscere utrum  .x. 
acre cum pertinentiis in tali uilla sint 


**Should read “Londonio.” 
“*Juris utrum. 
**Dower ‘‘de assensu.”’ 
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he be in the presence of our justices at 
Westminster or at the first assize to 
show why he has not done (this) and 
have there the summoners and this 
writ. 


Witness, C’. 






Otherwise concerning dowry 


To the Sheriff, Greeting. Command 
A. that, justly and without delay, he 
return to B., who was the wife of B.,*! 
her reasonable dowry in C., whereof 
the said son and heir of G., formerly 
husband of the said B., endowed her, 
with the freewill and consent of said 
G., and whereof the aforesaid B. has 
nothing, as she says, and whereof she 
complains that the aforesaid A. is de- 
priving her and, if he shall not do this, 
etc. as above. 


Concerning dowry in London 


To the Sheriff, Greeting. We command 
you that you constrain A. that, justly 
and without delay, and according to 
the custom of the city of London, he 
restore to B. her reasonable dowry 
which belongs to her from a freehold 
which belonged to C., formerly her 
husband, in London, or in the suburbs 
of London, whereof she has nothing, as 
she says, and she complains that the 
aforesaid A. is depriving her of it, if 
reasonably etc. That not further etc. 





Concerning alms* 


To the Sheriff, Greeting. 


If A. shall 
have given you security for prosecuting 


his claim, then summon, by good 
summoners, xii free (and) lawful men 
of the neighborhood, of such a vill, that 
they be in the presence of our justices 
at the first assize when they shall have 
come into those parts, prepared to 
examine on oath whether x acres with 


‘Should read “‘G.” 
®Frankalmoign. 
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libera elemosina pertinens ad ecclesiam 
ipsius .A. de tali uilla, an laicum feodum 
talis. Et interim terram illam et 
ecclesiam uideant et nomina eorum 
inbreuiari faciant, et summoneas per 
bonos summonitores talem qui terram 
tenet quod tunc sit ibi auditurus illam 
recognitionem et habeas ibi sum- 
(m)onitores et hoc breue. Teste etc. 


bus .xii. de.... 


Vicecomiti salutem. Si .A. fecerit te 
securum de clamore suo prosequendo 
tunc summoneas per bonos summoni- 
tores .xxiiii. legales milites de visneto 
de .C. quod sint coram iusticiariis 
nostris ad primam assisam cum in 
partibus illis uenerint parati sacramento 
recognoscere si .B. iniuste et sine 


iuditio disseisiauit predictum .A. de 
libero tenemento suo in tali uilla post 
ultimum redditum domini .J. patris 
nostri de Hybernia in Angliam. Unde 


idem .A. queritur quod iuratores noue 
disseisine, que summonita fuit et capta 
apud Norwicum, coram .H. de Burg’™ 
Justiciario nostro falsum  feceri(n)t 
sacramentum et interim diligenter in- 
qirans™ qui fuerunt iuratores ad illam 
assisam, et illos habeas ad. primam 
assisam coram prefatis iusticiariis. Et 
summoneas per bonos summonitores 
predictum .A. quod sit ibi auditurus 
illam recognitionem et habeas ibi 
summonitores et hoc breue et nomina 
militum. Teste etc. 





‘Hubert de Burgh was in Norwich from September 13-23, 1222. 
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appurtenances in that vill are free 
alms (frankalmoign) belonging to the 
church of the said A., of the said vill, 
or to the lay fee of such and such. And, 
in the meantime, let them view that 
land and church and cause their names 
to be put in writing and summon, by 
good summoners, so-and-so who holds 
the land, that he be there at that time 
to hear the judgment of the court and 
have there the summoners and this 
writ. Witness, etc. 


Caption partly illegible® 


To the Sheriff, Greeting. If A. shall 
have given you security for prosecuting 
his claim, then summon, by good 
summoners, xxiiii lawful knights of the 
neighborhood of C. that they be in 
the presence of our justices at the first 
assize when they shall have come into 
those parts, prepared to examine on 
oath, whether B., unjustly and without 
judgement, has disseised the aforesaid 
A. of his freehold, in such a vill, after 
the last return of lord John, our father, 
from Ireland to England, whereof the 
said A. complains that the jurors of 
(the assize) of novel disseisin, which 
was summoned and held at Norwich 
before H. de Burgh, our Justice, have 
made a false oath and, in the meantime, 
inquire diligently who the jurors were 
at that assize and have them at the 
first assize in the presence of the afore- 
said justices. And summon, by good 
summoners, the aforesaid A. that he 
be there to hear the judgment of the 
court and have there the summoners 
and this writ and the names of the 
knights. Witness, etc. 


(1 Rotulé 


litterarum clausarum, at pp. 510-11). For assistance in the extension of this surname, | 
am indebted to Mr. Hilary Jenkinson, Secretary and Principal Assistant Keeper of the 


Public Records. 
making the u on the line redundant. 


The scribe wrote Bug’ with a superior letter which reads ur thus 
Professor F. W. Maitland read the name as 


H. de Bargo (2 The Collected Papers of Frederic William Maitland, ed. H. A. L. Fisher 


(Cambridge, 1911), at p. 137). 
“Should read “inquiras.” 


A ttaint. 
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De fine tenendo 


Vicecomiti salutem. Precipe .A. quod 
iuste et sine dilatione teneat .B. finem 
factum tempore domini .J. patris 
nostri coram Justiciariis nostris apud 
Westmonasterium inter predictum .a. 
et prefatum .B. de .x. acris terre cum 
pertinentiis in tali uilla, unde cyro- 
graphum factum fuit inter eos et coram 
prefatis iusticiariis ut dicitur et nisi 
fecerit, et ipse .B. fecerit te securum de 
clamore suo prose(quendo)®* tunc pone 
per uadium et saluos plegios prefatum 
-A. quod sit coram iusticiariis nostris 
ad talem diem ostensurus quar(e) non 
fecerit, et habeas ibi nomina plegiorum 
et hoc breue. Teste etc. 


Breue quod dicitur impedit 


Vicecomiti salutem. Precipe tali quod 
iuste et sine dilatione permittat tali 
presentare Idoneam personam ad ec- 
clesiam talem que uacat ut dicitur, et 
unde queritur quod talis eum iniuste 
impedit et nisi fecerit, et predictus talis 
fecerit te securum de clamore prose- 
quendo, tunc summoneas per bonos 
summonitores predictum talem quod 
sit coram iusticiariis nostris apud 
Westmonasterium tali die ostensurus 
quar(e) non fecerit, et habeas ibi 
summonitores et hoc breue. 


De Socagio 


Vicecomiti salutem. Precipio tibi quod 
iusticies .A. quod iuste et sine dilatione 
reddat .E. que fuit uxor talis custodiam 
terre et heredis predicti talis que ad 
eam pertinet eo quod predictus talis 





%“Quendo” supplied. 


Concerning the keeping of a final 
concord 


To the Sheriff, Greeting. Command A. 
that, justly and without delay, he keep 
with B. the final concord, made in the 
time of lord John, our father, in the 
presence of our justices at Westminster, 
between the aforesaid A. and the afore- 
said B. concerning x acres of land with 
appurtenances, in such a vill, whereof a 
chirograph was made between them in 
the presence of the aforesaid justices, 
as it is said, and, if he shall not do this, 
and the said B. shall have given you 
security for prosecuting his claim, then 
place under gage and safe pledges the 
aforesaid A. that he be in the presence 
of our justices on such a day to show 
why he has not done this and have there 
the names of the pledges and this writ. 
Witness, etc. 


A writ which is called ‘“impedit’’” 


To the Sheriff, Greeting. Command 
so-and-so that, justly and without 
delay, he permit so-and-so to present a 
suitable parson to such a church which 
is vacant, as it is said, and in regard to 
which he complains that so-and-so 
hinders him unjustly and, if he shall 
not do this and the aforesaid so-and-so 
shall have given you security for 
prosecuting the claim, then summon, 
by good summoners, the aforesaid so- 
and-so that he be in the presence of our 
justices at Westminster on such a day 
to show why he has not done this and 
have there the summoners and this 
writ. 


Concerning socage 


To the Sheriff, Greeting. I command 
you that you constrain A. that, justly 
and without delay, he restore to E., who 
was the wife of so-and-so, the tenure of 
the land, and the custody of the heir of 


‘*Quare non permittit. 
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terram illam tenuit in Socagio in tali 
uilla, et quod predicta .E. propinquior 
est heredi ipsius talis ut dicit sicut 
rationabiliter monstrare poterit, quod 
ei reddere debeat. Ne amplius etc. pro 
defectu iusticie etc. Teste etc. 


De custodia feodi militis 


Vicecomiti salutem; precipimus tibi 
quod iusticies .A. quod iuste et sine 
dilatione reddat .B. custodiam terre et 
heredis .C. que ad eum pertinet ratione 
liberi tenementi quod predictus .C. de 
eo tenuit in tali uilla, per seruicium 
militare ut dicit sicut rationabiliter 
monstrare poterit, quod ei reddere 
debeat ne amplius. 


De domo muro piscaria et huiusmodi 
loquelis 


Vicecomiti salutem. Questus est nobis 
.A. quod .B. in iuste et sine iudicio 
leuauit quandam domum, Murum, uel 
piscinam in tali Villa, ad nocumentum 
liberi tenementi sui in eadem uilla, uel 
alia post ultimum redditum Domini .J. 
regis patris nostri de Hybernia in 
Angliam. Et ideo tibi precipimus quod 
loquelam illam audias et postea ipsum 
.A. inde iuste deduci facias. Ne 
amplius etc. pro defectu etc. 


Vicecomiti salutem.*® Precipimus tibi 

quod non uexes uel uexari permittas 

abbatem de tali loco uel eius homines 

contra libertates quas idem abbas habet 

per cartas predecessorum nostrorum 
58“Etc.” supplied. 


5°Ne uexes abbatem contra libertates. 


the aforesaid so-and-so, which belongs 
to her, for the reason that the aforesaid 
so-and-so held that land in socage, in 
such a vill, and that the aforesaid E. is 
the next of kin to the heir of the said 
so-and-so, as she says, if she can reason- 
ably show that he ought to restore it to 
her. That not further etc. for want of 
justice etc. Witness, etc. 


Concerning the tenure of a knight's fee 


To the Sheriff, Greeting. We command 
you that you constrain A. that, justly 
and without delay, he restore to B. the 
tenure of the land and the custody of 
the heir of C., which belongs to him by 
reason of a freehold, which the aforesaid 
C. held from him, in such a vill, through 
military service, as he says, if he can 
reasonably prove that he (A.) ought to 
restore it to him (B.), that not further 
(etc.)** 


Concerning house, wall, fishery, and 
suits of this sort* 


To the Sheriff, Greeting. A. has com- 
plained to us that B., unjustly and with- 
out judgement, has set up a certain 
house, wall, or fishery, in such a vill, to 
the harm of his freehold, in the said vill 
or another, after the last return of lord 
John, the King, our father, from 
Ireland to England. And, therefore, 
we command you that you hear that 
suit and, afterwards, cause the said A. 
to be dealt with justly with regard to 
this. That not further etc. for want etc. 


(No title)® 


To the Sheriff, Greeting. We command 
you that you do not harass, or permit 
to be harassed, the abbot of such a 
place, or his men, contrary to the 
privileges which the said abbot has 


Assize of nuisance. 


"Do not harass the abbot contrary to his 
privileges. 
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Regum Anglie, quibus libertatibus huc 
usque usus est, etc. Teste etc. 


Vicecomiti salutem.™ Precipimus tibi 
quod iusticies .A. quod iuste et sine 
dilatione permittat .B. habere rationa- 
bile Estouerium suum in bosco uel 
turbaria in®™ tali uilla. Quod habere 
debet et solet ut dicit sicut rationa- 
biliter monstrare poterit quod ei facere 
debeat. Ne amplius etc. pro defectu 
etc. 


Vicecomiti salutem.® Precipimus tibi 
quod iusticies talem quod iuste et sine 
dilatione faci(a)t sectam tali ad hundre- 
dum suum uel molendinum suum de 
tali uilla. Quam ei facere debet ut 
dicit (sicut)® rationabiliter monstrare 
poterit quod ei facere debeat. Ne 
amplius etc. pro defectu etc. Teste etc. 
(Ne amplius etc. pro defectu illius etc. 
Teste etc.)* 


THe University oF Toronto Law JOURNAL 


through charters of our predecessors, 
the kings of England, which privileges 
he has enjoyed up to this point, etc. 
Witness, etc. 


(No title) 


To the Sheriff, Greeting. We command 
you that you constrain A. that, justly 
and without delay, he permit B. to have 
his reasonable allowance of wood in the 
woods or peat bog, in such a vill, which 
he ought to have, and is accustomed to 
have, as he says, if he can reasonably 
show that he ought to do (this) for him. 
That not further etc. for want etc. 


(No title) 


To the Sheriff, Greeting. We command 
vou that you constrain so-and-so that, 
justly and without delay, he do suit of 
service to so-and-so at his Hundred 
(Court), or at his mill, in such a vill, 
which he ought to do for him, as he says, 
(if) he can reasonably show that he ought 
to do (this) for him. That not further 
etc. for want etc. Witness, etc. That 
not further etc. for want of this etc. 
Witness, etc. 





@Quod permittat. 
®MS. reads “hn.” 


“Of the common right of having a reasonable allowance of wood in the ground of 


another. 
®Secta ad molendinum. 
*Sicut"” supplied. 
*In a later hand. 


"The only liberty taken with the manuscript is the occasional alteration of a 


punctuation mark. 
"Suit concerning a mill. 





STONE ON JURISPRUDENCE* 


I’ many ways Professor Stone’s magnum opus is the most remarkable 

book it has been my pleasure to read in years. Some twenty years ago 
I was privileged to attend Professor Pound’s famous course on juris- 
prudence at the Harvard law school. Like all others equally so privileged 
the impact of his overwhelming knowledge and the wide vistas which he 
then laid before persons who, like myself, had been trained in the black- 
letter analytical jargon of Austin was an experience to which only the much- 
abused adjective “terrific” can do justice. There can be little doubt that 
Professor Pound’s influence on juristic thought has been greater than any 
living English-speaking writer or thinker. And yet Professor Pound, 
despite promises of at least thirty years standing has, as yet, not produced 
his own text-book on jurisprudence nor issued that definitive statement 
of his own position on many of the queries which his profuse but unsys- 
tematized writings have raised. 

So far as a modern text-book on jurisprudence is concerned Professor 
Stone has, in many ways, supplied the book for which we had looked to 
Pound. This is not to say that Stone has stolen Pound’s thunder, nor even 
to indicate that he necessarily states Pound’s position sympathetically. or 
accurately. What is clear, and particularly to one familiar with Pound’s 
Outlines of Jurisprudence and the course based on it, is that Stone has 
drawn heavily—perhaps even too heavily—on Pound’s method and treat- 
ment. Professor Stone, throughout his book, freely admits his debt to 
Pound, both in the use of the latter’s Outlines and from close association 
in teaching at Harvard in the years 1931-6. At the same time, as we shall 
see, he does not follow Pound’s treatment in detail, nor does he hesitate to 
disagree with some of Pound’s views. We believe that Professor Stone 
would be the first to admit that the idea behind the production of his pro- 
jected text-book stemmed from Pound. The accomplishment, however, is 
his own. Before that accomplishment and the tremendous store of knowl- 
edge it exhibits as belonging to the author (and which literally deluges the 
reader) this reviewer feels that same sense of ignorance and humility which 
he experienced when listening to Pound’s own lectures. 

It is, of course, essential, in reviewing any book of proportions similar 
to the present, constantly to bear in mind the objectives of the author. In 
the present case, these are clearly stated in the first chapter. Faced with the 
fact that the lawyer’s education contains practically nothing of jurispru- 


*The Province and Function of Law: Law as Logic Justice and Social Control. 
By J. Stone. Sydney: Associated General Publications Pty. [Toronto: The Carswell 
Company]. 1946. Pp. Ixiv, 918. ($15.00) 
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dence outside the analytical aridities of Austin, Salmond, Holland, and the 
rest, despite the fact that for some years there have been demands that the 
lawyer should be trained in something other than the tricks of what might, 
in the absence of some philosophy, become a shabby trade, Professor Stone 
set himself the task of meeting that demand. As he points out (p. 13), 
no modern English or American scholar had as yet thought it worth- 
while to produce a text dedicated to a comprehensive treatment of the 
ethical and sociological branches of jurisprudence. The present volume, 
therefore, is one that is designed to fill that gap in the education of lawyers. 
The extent to which one is willing to admit the need for a reorientation of 
legal education will, therefore, in the first place, determine his appreciation 
for the present volume. The second, will be the extent to which the author 
has succeeded in his task. 


A year or so ago in reviewing Professor Friedmann’s Legal Theory’ 
I made the statement that it marked the “rebirth of jurisprudential thought 
in England after many barren years.” For this remark I was politely, 
and in a sense, quite properly, spanked by Professor Goodhart? who doubted 
whether Professor Friedmann’s contribution was as important an original 
jurisprudential contribution as, say, that of Dicey or Maine. To this, the 
answer is from one point of view—no. From the point of view that it 
indicated a new high level in the creative quality of legal education and gave 
evidence that the training of a lawyer should be concerned with things out- 
side the law I am still of opinion that it marked a rebirth of effective juris- 
prudential legal thought in England. The present book, written and pro- 
duced in Australia, is a further indication that legal education amongst 
English-speaking peoples is pressing beyond the writings which Professor 
Goodhart speaks of as “expressing the genius of the English people.” It 
is an indication of a determination—in some places at least—to make legal 
education one of the forces by which social control can be, first, understood, 
and secondly, so directed by law that it can assume its true role of ordering 
the advance of civilization with a conscious appreciation of law’s inherent 
power and weakness in that advance. 


To a person to whom the study of law is conceived to be the study only 
of so-called general principles dictating inevitably certain results, and which, 
therefore, give the judge or other adjudicator no option but to “do his sums 
correctly,” the present book will have little appeal. Unfortunately, in 
Canada there are many persons in high places who, apparently, take this 
view and conceive law as something to be viewed, and studied, in and for 


123 Canadian Bar Review, at p. 267. 
28 Modern Law Review, at p. 236. 
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itself. If this be sound, by what right do lawyers arrogate to themselves 
any special competence either to legislate, to recommend policy, or other- 
wise deal with the control of society? Familiarity with a form of mortgage, 
a form of writ, or even the latest method of “avoiding” income-tax, 
furnishes no test for the lawyer’s claim to lead in the solution of social 
problems. The teaching of a trade with no relation of that trade to its 
ultimate aims, objects, and purposes can furnish the legal profession no 
greater, and perhaps even less, claim to a position of leadership in society 
than that of a farmer or storekeeper. The latter must of necessity know 
the social facts in which, in co-operation or competition with fellow trades- 
men, he operates to produce tangible additions to the sum total of human 
life. Unless the lawyer acquires a like, or greater, knowledge, he is always 
in danger ‘of operating in a vacuum in which he will mistake the realities 
of yesterday for those of today. 

To persons of the black-letter type, therefore, this book will seem folly. 
It is concerned with theory and unless the reader is prepared to agree with 
Holmes’s words on that subject he can put this book aside as one written 
by an academician for the edification of his brother academicians. In 1897 
Holmes wrote: “Theory is the most important part of the dogma of the 
law, as the architect is the most important man who takes part in the build- 
ing of a house. The most important improvements of the last twenty-five 
years are improvements in theory. It is not to be feared as unpractical, 
for to the competent, it simply means going to the bottom of the subject. 
For the incompetent, it sometimes is true . . . that an interest in general 
ideas means an absence of particular knowledge. . . . The remoter and 
more general aspects of the law are those which give it general interest. 
It is through them that you not only become a great master in your calling, 
but connect your subject with the universe and catch an echo of the infinite, 
a glimpse of its unfathomable process, a hint of the universal law.”* The 
present volume is written in the spirit of this passage and whatever in the 
way of criticism or praise may be said of the author, no one can deny his 
zeal and courage in attempting to plot his course, and the course of legal 
education, along the lines set out by Holmes. 

If law is to be confined in its teaching to the internal disciplines of the 
law, there can, of course, be little place for the study of jurisprudence nor, 
for that matter, the study of law beyond a set of rules which are changed 
before they are written in a student’s note-book. Law, therefore, becomes 
a study only of what power dictates. Who has the power; whether the 
power is unrestrained or whether it is directed for good or ill is of no con- 
cern. Such is the breeding-ground of state-power whose disappearance 





~ &Path of the Law,” 10 Harvard Law Review (1897), at p. 457. 
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we have, by means of the last war, bought with untold sacrifices. For 
what? “Good” law; “good” administration ; “good” legal ordering. Surely 
these are the answers, but have we any test for “goodness” or “badness” ? 
Is the work of the house of lords necessarily “good” and that of a “rental 
administrator” necessarily “bad”? Is a given piece of legislation “good”’ 
or “bad”? Lawyers have little hesitation in making such decisions. Appel- 
late courts of necessity make them. How? What is the test of “goodness”’ 
or “badness”? What is a teacher of law to teach? What is a study of 
law to comprise? 

To the extent that we dodge these questions, are we not missing the 
really important elements in legal ordering? Many lawyers will say that 
the test of “goodness” is consistency with accepted “legal principle.” 
Whence do such principles spring? How do they change from generation 
to generation? Do lawyers change them or are they changed by society 
for the lawyers? If such questions are of no concern to the lawyer, he is 
practising a sham and deluding the public he is sworn to assist. 

It is to such questions that the great juristic minds of every generation 
have turned. It is in an effort to bring these questions and the attempted 
solutions within the range of one volume that the present book was written. 
The key to the book lies in the definition of jurisprudence as “the lawyer’s 
examination of the precepts, ideals and techniques of the law in the light 
derived from the present knowledge in disciplines other than the law.” On 
this basis, Professor Stone is able to divide his study into three parts. 
(1) How far propositions of law “form a logically self-consistent system”’ 
(p. 31). To the lawyer, this is understandable. An internal comparison 
of rules and principles in the light of logical deduction or logical induction 
from the decision of isolated instances. A rule, a decision, a guiding doc- 
trine is bad only if it is logically inconsistent with another rule or norm of 
the same system—although even this will involve a hierarchy of rules or 
norms. (2) A comparison of existing law with some theory of justice,— 
the “ought to be” as opposed to what “is.” Normally considered by the 
average practising lawyer as outside his field—following Austin—such 
theories have always existed, always been consciously or unconsciously fol- 
lowed. If that be so, should they not be brought into the light of day so 
that instead of the lawyer, the judge or legislator feeling a sense of 
inevitability in what he is doing, he can appreciate the conscious choices 
open to him and decide accordingly? (3) A consideration of the actual 
“effect of law upon men and of men upon law’’—usually styled sociological 
jurisprudence. This branch involves a study of actual social phenomena, 
of which law is but one, and attempts to see what is possible, feasible, or 
required by existing social conditions. From the philosophical or ethical 
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it differs in treating theories of justice held by men as but one fact of social 
life as important as, but no more important than, the imitative or submissive 
habits of men which compel them to react in certain ways to certain stimuli. 

On such a tripartite division does Professor Stone work out his text. 
It will be noted that he discards the “historical jurisprudence” of Professor 
Pound as but a part of the sociological jurisprudence which regards the 
facts of social life as playing a part—not necessarily decisive—in the actual 
development of law itself. This, to the reviewer, appears as sound as the 
discarding of “comparative jurisprudence,” as but one of the methods used 
in a technique aimed at larger purposes. 

Having thus laid down the three main approaches to jurisprudence, 
Professor Stone proceeds to consider the contribution of the analytical 
jurists from the point of view only of their examination of law in the light 
of logic. It is at this stage that the learned author’s treatment is interesting 
and, it may be to some, disturbing. Under this part, the work of Austin, 
Roguin, Kelsen, and Hohfeld are discussed in separate chapters devoted 
to each author. Whether Professor Stone’s weighing of the contribution 
of each is adequate, accurate, or even helpful is not here in question. From 
each he extracts what to him is the governing principle of relation to the 
“logical” method of legal development. Austin is not criticized for his 
theories of the “sovereign” and its commands. That is merely a condition 
laid down for subsequent discourse. This, in light of the hopelessness of 
defending the Austinian “sovereignty,” is sound—but is it Austin? As 
with Professor Pound’s work on jurisprudence, we are at all times pre- 
sented with the writer’s views on “essential” Austinianism. Personally, 
I have no quarrel with this, or with the similar treatment of other writers 
on the philosophical side. I only wonder whether it is worth while to 
elaborate as much as the writer does—and as Professor Pound did before 
him—on the detailed view of individual writers. 

The author’s really important contribution on the “logical” side is 
chapter vir, where he exposes the: fallacies of the logical form by reference 
to actual situations in existing law. This is a chapter which every lawyer 
complaining of modern law teaching should read. It is a chapter to which 
every law teacher can turn for a justification of what he is endeavouring - 
to do in the training of lawyers. The practising lawyer should at once 
realize its soundness, but for reasons unknown, he is the last to admit it. 
We still hear talk of teaching the broad general principles of law. Even, 
at times, do we hear, in,Canada at least, that we should not teach law by the 
study of cases. Why? If the study of law is to be an empirical one how 
better undertake it than by the examination of facts thrown on a lawyer’s 
desk and their subsequent treatment in the “law” process. The objection 
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seems to lie in the naive belief that fixed principles govern the decision of 
actual cases, and that facts can be fitted to principles in a “slot-machine”’ 
process. How far this is from the truth is amply demonstrated, with sup- 
porting authority, by Professor Stone and, we might add, by every law 
teacher worthy of the name, in each meeting with a class. 


This chapter, which might just as well have been styled the “Judicial 
Process,” shows how, under a given rule, principle, or precept, there may 
be reference to categories or classifications which are meaningless, which 
are capable of meaning several things, or which are capable of referring to 
competing categories, and so forth. As the writer once stated to an ex- 
ponent of teaching the “broad principles of the English law’”—the text- 
book rules—for every principle of judicial decision there are at least two 
seemingly contrary or competing principles. This is not, it is believed, an 
exaggeration. The prime function of a teacher of law should be to put 
his students on guard against the doctrine of “inevitability.” Practically 
every case involves a choice between conflicting techniques or “starting 
points.” What determines that choice is either a question of ethical values 
or some type of social behaviour. This self-evident proposition needs, 
apparently, to be laboured, because of the peculiar professional view that 
the “law in books” dictates results. Had it done so, we would have been no 
further advanced than the “law” of the Year Books. That we are, is 
admitted. How did it come about? Do we tell our students? Do we make 
apparent to them the role of judicial creativeness? Do we appoint our 
judges with a view that no matter how stupid they may be, the law will 
compel them to reach a right solution? If so, we are sticking our heads 
in the sarids and preventing that appreciation of possible choices which is 
the distinguishing mark of man as participating in his own destiny, and 
man as an inarticulate pawn in the clutches of circumstances he neither 
understands nor attempts to control. 

Part 11 of Professor Stone’s text is, in many ways, his most successful. 
It is here he examines the various views held, at different stages of social 
and economic development, as to the criterion of justice to which law should 
conform. It being evident from the previous part that the creative element 
in all law cannot depend on mere logic, the question of criteria for testing 
the “goodness” of law from some philosophical basis has loomed large in 
the writings of philosophers and, until the nineteenth century, of lawyers. 
The difficulty has been that each writer was seeking for some one principle 
of universal validity. Only in latter years has it become evident that the 
actual conditions of man’s social, economic, and political life must play a 
part in determining the test by which laws, for a given time here and now, 
can be examined and criticized. In this part, Professor Stone admirably 
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shows how the writings of Bentham, Stammler, Kohler, Jhering, and 
Duguit all bear, not only a relation each to the other but, and more impor- 
tant, with the actual conditions existing at the time they wrote. To each 
of these writers a lengthy chapter is given. In each the value and the 
demerits of the “system” of an individual writer is carefully and pains- 
takingly done. We have already queried the validity of such extended 
treatment of individual writers. What Professor Stone does admirably 
in this part, however, is to show the relationship between a priori concepts 
of justice and the gradual recognition of the social facts to which they must 
apply. In other words the steady march from intuitive absolutism to scien- 
tific relativism is clearly depicted. In this march, no writer is condemned 
as a lost soul; no writer has achieved the solution valid for all times. 


Bentham was fighting against the smug self-satisfaction with all things 
legal and English at a time of social and economic change brought about 
by the industrial revolution (p. 278). He joined hands with Austin and 
Kant in his individual utilitarianism based on the view that all law was a 
restraint on liberty of action and should be reduced to a minimum (p. 285). 
With the advent of collectivism—as an expression of what is later styled 
socio-ethical ideals—the social utilitarians, with their emphasis on the 
“social end,” the “law of purpose,” began to supplant the individualist 
theories. Jhering had trouble, however, with his principle of social utility, 
and Stammler’s “natural law with a changing content,” was “a satisfying 
compromise . . . between the emotional yearning for a universal ideal and 
the caution of scientific relativism” (p. 327). What is emphasized in this 
part is the continuing search for the ideal and the increasing trend towards 
the identification of the existing “is” with the “ought.” What is of para- 
mount interest is the manner in which intuitive idealism, or some form of 
metaphysics, becomes related to existing problems. 


This, of course, paves the way to the larger part of the book, “soci- 
ological jurisprudence,” in which writers have attempted a complete repara- 
tion of the “is” from the “ought” and observed ideas of the “ought” merely 
as part of existing social phenomena which furnish the basis of the “is.” 
To make this bridge, Stone’s examination of Pound’s pragmatism, in an 
attempt to find the relation of his theory of justice to his sociological 
thought, is noteworthy. The problem of Pound’s position with regard to 
a theory of justice has never been made quite clear. Stone attempts to 
segregate such a theory from Pound’s examination of the existing claims 
in society and their reconciliation with his jural postulates of a given 
civilization. The process is interesting and is one on which Pound’s com- 
ments would be even more interesting. There is, in the reviewer’s mind, 
doubt, which neither Pound nor Stone “on Pound” dispels, whether Pound 
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is attempting to evaluate in terms of the existing “is”’—which would be 
no evaluation—or whether he counts heads, or relies on some form of 
intuitive judgement. One thing is certain—Pound has never under- 
estimated the importance of evaluating the existing demands. That 
he might say there is no one system by which to evaluate them is not the 
same as saying there is no evaluation problem. Perhaps he would agree 
with Stone that as yet all search for a theory of justice has failed, 
but that the task is a real one and that the judicial law-maker “when he 
makes his choice, as often he must, on some extra-legal major premiss 
(articulate or not), [should] do so in awareness of the many alternative 
premisses which were available. If personal choice cannot be avoided, at 
least it may thus be a choice among the best alternatives offering, and not 
merely of what may casually lie to hand” (p. 376). 

That Professor Pound is aware of the creative element in the “ought” 
is clearly shown—perhaps out of proportion—in his heated attacks on the 
American realists who, in their zeal to separate the “is” from the “ought” 
laid themselves open to the charge of “give-it-up philosophies,” in which 
law was conditioned inexorably by the existing facts of social life much 
as the earlier followers of the historical school are charged with belief in 
legislative futility (p. 653). As Professor.Stone, in this book, is not preach- 
ing a doctrine of his own so much.as spreading before the reader, in teacher 
style, the efforts of others, his attempted reconciliation of the Llewellyn- 


Pound dispute (pp. 384-5) is indicative of his general conciliatory attitude. 
Everybody is right, and very few are wrong. Just what his own position 
may be is a little harder to discover. This is particularly true in the con- 
cluding sections of his part on “Sociological Jurisprudence,” under which 
banner he would place himself. His modesty and his concern to be fair to 
others have clouded somewhat his own position. 


We have read this last part of Professor Stone’s book several times— 
and each time with profit—and must confess here that there are ambiguities 
and complexities which are bound to bother the reader he contemplates. 
In part we think this is due to Professor Stone’s aim of letting every writer 
speak for himself, in his own vocabulary and within his own “universe of 
discourse.” In a field as wide as sociology, and with each writer using a 
different standard of word-values, the result is frequently confusing. So 
far as Professor Stone examines the law in the light of its operation in 
society ; the de facto individual claims and their possible recognition on the 
basis of social interests—all a la Pound—there is little difficulty and much 
clarity. With his elimination of Professor Pound’s “public interests,” we 
are inclined to agree. His suggestions of concrete practical objectives of 
the study of the actual operation of law in society, law’s effects on society, 
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and the effects of society on law (pp. 406-7), should make the legal pro- 
fession hang its head in shame for opportunities wasted. His discussion 
of concrete clashes of interests with criticisms, from the existing case law, 
is enough in itself to furnish texts on torts, large parts of contracts, and 
industrial relations. His chapter on the barrenness of English legal think- 
ing On economic associations is admirable, showing as it does the attempt 
to reduce to one rule all associations of labour and capital, good or bad, 
without regard to their actual effect on society. That the attempt results 
in no rule at all does not augur well for the future. Had the recent decision 
of the house of lords in Read v. Lyons appeared before the present book 
was written, we might have expected an attack on the ignoring of social 
claims against industry. The turn-about of the house of lords on strict 
liability, and the excursion of some of the law lords into “no liability with- 
out fault,” furnishes material for a monograph on the jurisprudence of 
conceptions, coloured by nineteenth-century philosophical notions divorced 
from reality. It is because the present book shows the way in which such 
“law-stuff” can be criticized—and taught—that it has value apart from any 
formal course on jurisprudence. 

It is when Stone descends, or ascends, from the particular to the 
general, and leaves the lawyers’ field of discourse, that he becomes less 
satisfactory. Not the least trouble in this part we believe to lurk in the 
word “law” itself. Stone nowhere commits himself, so far as we could 


find, to a discussion of what law is or is not. In this he is probably 
wise. However, as the bulk of his book is concerned with directing the 


” 


“mighty engine of the law,” we confess that it took us some little time to 
discover whether, in part m1, Stone was giving up the right to 
direct consciously this force for good. Thus, when we find him saying 
that “law is rather the product of social conditions than the embodiment 
of ideas with a life cycle of their own” (p. 467), we wondered whether he 
was asserting the futility of conscious effort. Similarly, his insistence on 
law as “socially derivative and non-autonomous” (p. 649) combined with 
his statement that it is preferable to “cease hankering after some one simple 
criterion of ‘lawness’” (p. 717), and to view law functionally, with the 
result that in some societies, apparently, “socio-ethical ideals” (Timasheff), 
“tradition” (Bertrand Russell), “use and wont” (Veblen), are themselves 
“law,” left us, for a time, bewildered. Nor were we in any better plight 
after reading a précis of Llewellyn’s article (p. 717) which we found as 
difficult as the original. The closest to a definition that we found Professor 
Stone approach was his very cautious statement (p. 721) that the definition 
of law as “a minimum compound of power and ethical convictions” might, 
perhaps, be useful for some purposes. 
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All this seems to be,in apparent contradiction to Professor Stone’s main 
thesis that “facts,” including “social facts,’ do not evaluate themselves 
(p. 387). His clearest statement of the creative element in law is given 
in the closing pages of the book (p. 782): “To ask that men, in face of 
advancing knowledge in the social field, deliberately abdicate whatever 
control over their destiny is possible consistently with democratic life in 
favour of the blind forces of chance, is to ask what is both impossible and 
unnecessary.” Here is ample evidence of Professor Stone’s belief in the 
efficacy of directed effort towards a consciously chosen goal. From what, 
then, arises the confusion ? 


It may tentatively be suggested that a reader may well fail to see that 
in part 111 the author is, as he repeats many times, treating law itself as but 
one of many social controls operating in society. So to reduce it to a com- 
mon denominator is difficult when, in another sense the problem is one of 
the extent to which this one control actually controls others or is controlled 
by them. No little part of the confusion arises from the inclusion of refer- 
ences to Ehrlich’s “social law” as set off against “legal propositions.” Of 
course, the incidence—or lack of coincidence of the two—is mentioned early 
in the book, and theoretically there should be no difficulty in realizing that 
in part 111 Stone has, apparently, dropped the “esoteric” quality of law 
and grouped it with a heterogeneous mass from which a lawyer frequently 
has difficulty in extricating it—either in its original or transmuted form. 


This is only to say that the latter portion of part 111 is difficult. Pro- 
fessor Stone would admit this. He has gone, here, further afield than the 
confines which Professor Pound set for himself and he realizes that the 
lawyer may object. Properly understood as the stuff which conditions 
“law” —as well as other controls—there is no validity in the lawyer’s objec- 
tion. That lawyers call things law which are really nothing but “tradition,” 


”” «6 


“use or wont,” “socio-ethical ideals” is sufficient reason in itself for appre- 
ciating the author’s difficulties. Thus, in discussing the much-abused “rule 
of law” of Dicey, it is explained simply, and we believe accurately, as “the 
exercise of power conformably to socio-ethical conviction” (p. 728). The 
difficulty is in the vocabulary. The tradition of constitutionalism, we believe 
most lawyers would understand. That such a tradition is a form of social 
control is also true. Is it law? Lawyers’ “trade” law—no. But lawyers’ 
law in the sense of regulation by uniform procedure—yes. It is all a ques- 
tion of how broad you make “law.” Professor Stone’s difficulty seems to 
be that for a large part of the work (e.g. chapter vir) he titillates the lawyer 
by almost making law synonymous with the judicial process or when ex- 
panded, with legislation. At least his examples in parts 1 and 1, and for 
half of part 11 are all related to those two problems. It is only if a reader 
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carefully watches early references that he can foresee the broader canvas 
that is waiting in the background. For example, compare the reference 
to Ehrlich (p. 143) with regard to the insignificance of rules applied by 
courts as compared to the “living law” in society. This appears in part 1 
in a discussion of the possibility of stating law in logical propositions. The 
same thought is touched on again in a foot-note (p. 170). It begins to 
achieve more solid and recognizable form (p. 652), when the claim of jur- 
ists that compulsion is the basis of the legal order is examined and found 
wanting. Only on page 746 does the idea receive full treatment. One 
must admit that by the time the last stage is reached the reader is apt to 
have become befogged and may readily be excused for drawing inferences 
that the author never intended. 

This is, as we have said, not an easy book to read. It could not have 
been easy to write. The author’s tremendous reading and his policy of 
using quotations from writers great and small alike do not make the read- 
ing easier. What kind of filing system Professor Stone must have to keep 
track of the quotations, the criticisms of quotations, and the criticisms of 
the criticisms defies imagination. At times one has the impression that 
the author having gathered all this learning was bound to put it in some- 
where if he could only find the right spot. We believe that if Professor 
Stone had used his own vocabulary and spoken consistently of his interpre- 
tation of the course of juristic thought, a more readable, easier, and equally 
as important, book would have resulted. Undoubtedly the author was 
afraid that in such case he would be accused, as others have been before 
him, of attempting to foist another “universal” system on the juristic world. 
Even where he agrees or disagrees with authors whom he quotes, Professor 
Stone is so polite and humble that this writer at times found himself long- 
ing for just a little intolerance and rudeness. There is none, and it is to 
the credit of the author that in a text-book he has, in the main, observed 
that detachment which an objective survey for teaching purposes requires. 

This is no ordinary text-book. It is at least ten volumes rolled into 
one. If there be any criticism of the project it might be that the author has 
attempted too much—at least for the average reader. The amazing thing 
is that it has come off so well. Having written this volume we may hope 
for more Professor Stone in the next and, perhaps, less of Professor Stone 
on Pound, Llewellyn, Duguit, Gény, Bentham, and the rest. Clearly, 
Professor Stone has demonstrated his qualifications as a jurist “first class.” 
There is no longer need for him to hide behind a barricade of learned 
authors. As he, himself, says (p. 702), Dicey’s Law and Opinion pre- 
sented an unanswered challenge to English legal scholarship. “That chal- 
lenge is to redefine, in the light of the fuller facts and of later work, the 
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relation between law and men’s ethical convictions or accepted systems of 
values.” The present book goes a long way towards meeting that challenge, 
but in a sense is preparatory only. It still remains for Professor Stone to 
suggest how he personally, in light of his reading, would meet it. 

One last word. This truly great text was written and published in 
Australia. By offering facilities for its preparation and the teaching it 
envisages, Australia is to be congratulated as having assumed a command- 
ing position in English-speaking juristic thought. A volume such as the 
present, of necessity presents chiefly and foremost a concept of legal edu- 
cation which holds hope not only for the legal profession but for society 
itself of which law is but a part. There is sufficient material in this book 
from which any teacher of law can gain new insights, new material for 
research, new hope for the dawning of that better day in legal education of 
which Holmes spoke fifty years ago. The appearance of Friedmann’s book 
in England, and of this more pretentious work in Australia, shortly after 
the war’s end, is concrete proof that law can no longer be taught as a means 
in itself. Canada is slowly awakening to this fact—as the existence of this 
Journat evidences. Professor Stone’s work can serve as a guide for years 
to come in the long and difficult process ahead. 

Ceci, A. WRIGHT 
Osgoode Hall Law School. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past session 
of each legislature, deals only with the more important statutes. 


DoMINION OF CANADA 
9-10 Geo. VI, First Session, 1945. 
Acts passed, 233; Public, 39; Local and Private, 194. 


AERONAUTICS.—The Aeronautics Act is amended (c. 9) by enlarging the 
jurisdiction of the air transport board over air carriers. Amendments to the 
Trans-Canada Airlines Act, 1937, introduce changes in the capital structure of 
the corporation and provide for the incorporation of subsidiary companies to 
operate under contract air services designated by the governor-in-council (c. 31). 

DoMINION-PROVINCIAL RELATIONS.—Two enactments of the session (c. 10 
and c. 17) give respective (4) statutory force to an amendment of the Domin- 
ion-Alberta Natural Resources Transfer Agreement, 1929; and (ii) authority 
to the minister of finance to negotiate an amendment of the Dominion-Alberta 
Taxation Agreement Act, 1942. 

EMERGENCY Powers.—The National Emergency Transitional Powers Act, 
1945 (c. 25), effective January 1, 1946, supersedes (without repealing) the War 
Measures Act (R.S.C. 1927, c. 206) as the statutory warrant for the continu- 
ation of war-time controls, and also delegates power to make orders and regu- 
lations “by reason of the continued existence of the national emergency arising 
out of the war against Germany and Japan.” Orders-in-council made under the 
act must be laid before parliament -which may annul them, without prejudice, 
however, to their previous operation. The act expires on the fifteenth day after 
parliamemt first meets during 1947, subject to being continued for a further 
period not exceeding one year upon order of the governor-in-council in response 
to addresses by the senate and house of commons made while the act is in force. 


EXECUTIVE DEPARTMENTS.—The Department of Reconstruction and Supply 
Act, 1945 (c. 16) creates a department of reconstruction and supply, and vests 
in the minister appointed to preside over the department all the powers, duties, 
and functions which by existing legislation or orders are vested in or exercisable 
by the minister of munitions and supply or the minister of reconstruction. The 
new ministry replaces the ministry of reconstruction, established in 1944, which 
in turn replaced the ministry of munitions and supply. The act also amends the 
Department of Munitions and Supply Act relative to revision of amounts paid or 
payable under war contracts. A minor amendment (c. 7), given retroactive 
force, is made to the Department of National Health and Welfare Act, 1944, to 
facilitate exercise of powers under pre-existing legislation. 

F1NANCE.—Four appropriations acts were passed during the session to pro- 
vide money for the public service (c. 1; c. 3; c. 5; c. 39) and two appropriations 
acts were passed relative to purposes connected with defence, security, and 
demobilization (c. 2; c. 37). 
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Hovusinc.—Amendments (c. 26) to the National Housing Act, 1944, are 
designed to stimulate life insurance companies subject to Dominion jurisdiction 
and approved lending institutions to embark on housing projects by guarantees 
of a certain net return on investments. Under the Central Mortgage and Hous- 
ing Corporation Act (c. 15), a corporation is created to exercise powers and 
functions under the Housing Acts in the place of the minister of finance. The 
act characterizes the corporation as an agent of his majesty in right of Canada 
with its powers being exercisable only as such an agent, save that it may employ 
officers and employees who are declared not to be officers or servants of his 
majesty. This provision seems to be related to s. 19 (c) of the Exchequer 
Court Act; and if Puckrin v. The King, [1946] Ex. C.R. 406 is an applicable 
authority, the result will be to restore, so far as the activities of the central 
mortgage and housing corporation are concerned, the full immunity enjoyed by 
the crown in actions of tort. It may be, too, that the provision is intended to have 
some effect so far as the “government” status of employees of the corporation is 
concerned ; and this seems to be indicated by the authority granted for the estab- 
lishment of a pension fund for employees and by the provisions of s. 40 relative to 
employees who have transferred from the civil service. 


INSURANCE.—Identical amendments are made to the Canadian and British 
Insurance Companies Act, 1932, and the Foreign Insurance Companies Act, 
1932, by adding to the list of authorized investments (c. 13; c. 22). An amend- 
ment (c. 20) to the Expert Credits Insurance Act, 1944, increases from $100 
million to $750 million the aggregate of the amount of loans under the act which 
may be outstanding at any time and the value of securities which may be held at 
any one time. 


INTERNATIONAL COMMITMENTS.—The food and agricultural organization of 
the United Nations Act, 1945 (c. 4) gives effect nationally to Canada’s accept- 
ance internationally of the constitution of the food and agricultural organi- 
zation (FAO). Similarly, the Bretton Woods Agreement Act, 1945 (c. 11) 
approves the agreements for an international monetary fund and an international 
bank for reconstruction and development, and authorizes Canada’s acceptance 
of membership of these two international institutions. 


Map.e Propucts.—The Maple Products Industry Act, 1945 (c. 24) replac- 
ing the Maple Sugar Industry Act, 1930, is an “adulteration” statute prohibit- 
ing the sale of adulterated maple products, and also prohibiting the sale of 
colourable imitations of maple products, unless marked with the manufacturer’s 
name and address, the ingredients, and the words “artificially maple flavoured.” 
Licensing is required in the case of any manufacturing or packing plant ship- 
ping maple products from one province to another or importing such products ; 
and a licence may be required in the case of any sugar camp from which maple 
products are exported or shipped to another province. No fee is chargeable in 
the latter case but fees are required to be fixed in the former case. While the 
“adulteration” provisions of the enactment appear to be competent, quaere as to 
the validity of the licensing provisions in view of Attorney-General for B.C. v. 
Attorney-General for Canada, [1937] A.C. 377. 


PARLIAMENT.—An amendment (c. 29) to the Senate and House of Commons 
Act (R.S.C. 1927, c. 147) provides for a two thousand dollar annual expense 
allowance to each member of the senate and of the house of commons. In the 
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case of members of the senate and of ministers of the crown and of the leader of 
the opposition, the allowance is deemed to be taxable income. 


PENITENTIARIES.—The Penitentiary Act, 1939, is amended by provision for 
a penitentiary commission of three persons, holding during pleasure, and pend- 
ing the coming into force of the act one or more commissioners may be appointed 
to go into the recommendations (so far not only unimplemented but seemingly 
forgotten in the midst of war) of the 1938 Archambault royal commission teport 
on the penal system. 


Prize.—The Canada Prize Act, 1945 (c. 12) establishes for the first time under 
Canadian legislative authority jurisdiction in prize which is vested in the ex- 
chequer court on its admiralty side. The court is charged to exercise its juris- 
diction to condemn ships, aircraft, or goods “according to the course of admiralty 
and the law of nations.” Subject to orders or regulations that may be made 
under the act and to any legislation of parliament, the prize law of the United 
Kingdom, as of September 10, 1939, applicable to ships, aircraft, and goods, is 
made applicable mutatis mutandis to Canada. Rights of appeal in prize matters 
are the same as those given under the Dominion Admiralty Act, 1934. This 
latter act provides for an appeal to the supreme court of Canada and saves a 
further appeal to the judicial committee of the privy council which for long has 
exercised a final appellate jurisdiction in prize in the United Kingdom. 


RatLtways.—The Canadian National Railways Capital Revision Act, 1937, 
is amended by the creation of a corporation designated the securities trust 
(c. 8). A Canadian National Railways Financing and Guarantee Act, 1945 
(c. 14) empowers the C.N.R. to issue securities to meet capital expenditures. 
Another statute (c. 6) appoints auditors for the annual audit of the accounts 
of national railways as defined in the Canadian National-Canadian Pacifi< Act, 
1933. 


TAXATION.—An amendment (c. 18) to the Dominion Succession Duty Act 
establishes special valuations in the case of quick successions to the same 
property. Amendments (c. 19) to the Excess Profits Tax Act, 1940, re-define 
the meaning of “excess profits” and fix new excess profits tax-rates at 20 
per cent for corporations or joint-stock companies and 60 per cent in the case 
of other persons, and, in addition, a further tax is payable by corporations or 
joint-stock companies according to rates of 12 or 22 per cent of profits before 
deduction of any tax paid under the Income War Tax Act. Amendments (c. 30) 
to the Special War Revenue Act reduce the excise tax on furs from 25 to 10 
per cent, and new tax-schedules governing various items are established. 
Amendments (c. 23) to the Income War Tax Act relate to tax on contractual 
annuities, annuities under wills or trusts and payments in respect of loss of 
office or employment. Exemption from tax is accorded to income from the 
investment of superannuation or pension funds, and changes are made in the 
deductions allowed in respect of payments to superannuation or pension funds. 
A tax reduction of 4 per cent for the 1945 taxation year is provided in the case 
of ordinary taxpayers, and a 16 per cent reduction for the 1946 taxation year. 
A new part is added to the act relative to private companies, with provision 
being made for exempting dividends from tax if the company elects to and does 
pay the tax established under the added part of the act. 
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VETERANS.—The Veterans Rehabilitation Act, 1945 (c. 35) institutes a broad 
scheme of rehabilitation allowances for veterans with additional allowances for 
their dependants. Thus, allowances are authorized under stipulated conditions 
and subject in some cases to regulations where a veteran is (i) temporarily 
incapacitated; or (ii) unemployed; or (sii) awaiting returns from his business; 
or (iv) pursuing a course of vocational or technical training; or (v) qualifying 
for admission to or pursuing a course of study in a university; or (vs) doing 
post-graduate work. Authority is also given to pay the cost of a correspondence 
course taken by an employed veteran or by one who is hospitalized. Except 
as provided by regulation, no allowance may be paid to a veteran residing out 
of Canada. Not more than one allowance may be paid at any one time and, 
generally speaking, the period of payment is not to exceed the veteran’s service 
period or twelve months, whichever is the shorter. Nevertheless, the minister 
of veterans affairs is authorized to continue allowances for the whole period of 
any course of training or education where the veteran’s academic progress is 
satisfactory. Payment on behalf of a veteran of tuition or other required fees 
for vocational or technical training or for university education is also 
authorized. The allowances to veterans taking such training or pursuing such 
education are exempt from taxation. The act adjusts an employed veteran’s 
relation to the Unemployment Insurance Act by providing that after fifteen 
weeks’ insurable employment within a period of twelve months, the veteran is 
deemed to have been in insurable employment prior to the commencement of 
the fifteen weeks’ employment for a period equal to his service in the forces 
after June 30, 1941; and, in accordance with this provision, the unemployment 
insurance fund is to be credited, out of public moneys, with an amount equal 
to an employer’s and an employee’s contributions for the period, computed 
according to the average rate of contributions payable for the veteran’s fifteen 
weeks of employment. The Veterans’ Land Act, 1942, is amended (c. 34) by 
provision being made whereby the director under the act may have buildings 
and improvements erected and made upon land which may be acquired and sold 
to veterans. The cost limit of land, improvements, building materials, livestock, 
and farm equipment is increased to $6,000 with the veteran required to pay 
10 per cent thereof and the entire cost of land, improvements, and building 
materials in excess of $6,000. The cost limit of livestock and farm equipment 
is $1,200. The provisions are similar where commercial fishing equipment 
instead of livestock and farm equipment is involved. Other conditions of sale 
to veterans are also stipulated. Subject to prescribed conditions, advances up 
to $4,400 may now be made to veterans engaged in farming to discharge 
encumbrances on their land, to purchase livestock and farm equipment, and to 
effect permanent improvements. The amendments make specific provision for 
money grants to veterans settling on Dominion or provincial lands, but the 
use of the money is restricted to enumerated purposes, such as purchase of 
livestock, machinery, and equipment, the purchase of building materials and 
the clearing of land for cultivation. New provision is made for a grant to be 
paid on behalf of an Indian veteran settling on Indian reserve lands. A veteran 
entering into a contract or receiving benefits under the Veterans’ Land Act 
is not thereby disqualified from membership in the house of commons. The 
War Service Grants Act, 1944, is amended (c. 38) by recasting the scale of 
gratuities payable. A member of the forces, upon discharge, is entitled to a 
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gratuity of $7.50 for every thirty days’ service and an additional sum of 25 cents 
for every day of overseas service. Further, a veteran who served overseas is 
entitled, upon discharge, to a supplementary gratuity calculated on the basis of 
seven days’ pay and allowances as of date of discharge for each 183 days of 
overseas service. Where a member of the forces has died, his gratuity or the 
unpaid balance may be paid to a dependant qualifying under the act, or becomes 
part of his “service estate” (a term defined in the Department of National 
Defence Act as amended in 1940). A re-establishment credit, equal to the 
regular gratuity, is available to veterans resident in Canada who do not take 
education or training benefits or who do not (save as to advances for dis- 
charging encumbrances, etc., on farms) take benefits under the Veterans’ Land 
Act. The credit may be made available for acquisition or repair of a home 
‘or reduction or discharge of any indebtedness thereon, or for furniture, or 
for purchase of tools or equipment, or for purchase of a business, or for 
providing working capital for a business, or for paying premiums under any 
federal government insurance scheme. A board of review is constituted to 
deal with applications for gratuity by servicemen ineligible therefor because 
discharged from the service for misconduct, and the board may direct that such 
servicemen receive the benefits provided by the act. Gratuities or credits are 
not taxable nor may they be attached, seized, assigned, or charged. 

Wark CHArITIES.—An amendment (c. 36) to the War Charities Act, 1939, 
amplifies the definition of “war charity fund” (any fund having for its object 
or among its objects any purpose, charitable or otherwise arising out of or 
connected with the war) by including a war memorial fund, and a definition 
of “war memorial” is also added to the act. 

MISCELLANEOUS.—Amendments are made to the Fish Inspection Act (R.S.C. 
1927, c. 72) by providing for the seizure and forfeiture of fish and fish con- 
tainers connected with the commission of any offence against the act and regu- 
lations (c. 21). Statutory authority is given by c. 27 for the execution of an 
annexed agreement between the Dominion and the city of Ottawa respecting the 
maintenance and repair of sidewalks, streets, and bridges, and the supply of 
water for government buildings. Amendments to the Transport Act, 1938 
(Can.), c. 53, as amended, exclude the application of certain parts of the act to 
the transport of goods in bulk on waters other than the Mackenzie River (c. 32). 
The Trust Companies Act, (R.S.C. 1927, c. 29) is amended by providing that 
the loaning and investment powers of a trust company shall be determined 
exclusively by reference to the act regardless of anything contained in any 
special act of incorporation or any other statute (c. 33). 


10 Geo. VI, Second Session, 1946. 
Acts passed, 378; Public, 76; Local and Private, 302. 


ADULTERATION.—The Food and Drugs Act is amended (c. 23) to provide 
for defining the conditions of sale of any drug in the interest of public health. 
Provision is also made against importing or selling foods or drugs represented 
to the general public as a treatment for specified diseases or disorders. Part 
11 of the act is repealed. The Meat and Canned Foods Act is amended 
(c. 57) to provide for the labelling of a can with a true description of its con- 
tents. Provision is also made for fixing the grades of canned lobster by regu- 
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lation, and for establishing by regulation grades and other requirements for 
canned fish or shell-fish which may be presented for grading. 


ARMED Forces.—The Naval Services Act, 1944, is amended to provide for 
the formation of a Royal Canadian Sea Cadet Corps (c. 17); and similarly the 
Royal Canadian Air Force Act, 1940, is amended to provide for the formation 
of Royal Canadian Air Cadet Squadrons (c. 32). 


Atomic Enercy.—The Atomic Energy Control Act, 1946 (c. 37) estab- 
lishes a five-man atomic energy control board as an agent of His Majesty which 
is given wide powers in respect of research into and utilization of atomic energy 
and acquisition by purchase, lease, or expropriation of prescribed substances, 
mines and patent rights relating to atomic energy, and works or property relat- 
ing thereto. The board is subject to the direction of the cabinet committee on 
scientific and industrial research, established by amendment of the Research 
Council Act. The preamble of the act declares it to be “essential in the national 
interest to make provision for the control and supervision of the development, 
application and use of atomic energy, and to enable Canada to participate 
effectively in measures of international control of atomic energy which may 
hereafter be agreed upon.” 


CITIZENSHIP AND NATURALIZATION.—A new and comprehensive Canadian 
Citizenship Act (c. 15) underscores Canada’s independent international status. 
The act is fully discussed elsewhere in this number of the JourNAL. A com- 
plementary amendment to the Immigration Act defines “Canadian citizen” 
according to the new act, and in addition, provisions are introduced into the 
Immigration Act respecting acquisition and loss of Canadian domicile (c. 54). 


ComsBines.—Amendments (c. 44) to the Combines Investigation Act 


strengthen the administration of the act. It should be recalled that a report 
on cartels was submitted to the government by the combines commissioner 
directed to this end. S. 30, newly added to the act, vests wide jurisdiction in 
the exchequer court, on information by the attorney-general of Canada, to 
avoid agreements or licensing arrangements or to direct the grant of licences, 
or to issue injunctions, where it finds that patents or trade marks are used so 
as unduly to limit production or lessen competition or restrain trade. This 
provision has recently been the subject of a rather heated attack in 24 Canadian 
Bar Review, p. 749. 


Courts.—The Exchequer Court Act is amended by provision for an 
additional puisne judge (c. 22). The Judges Act, 1946 (c. 56) replaces 
R.S.C. 1927, c. 105, as amended, provides for increases in the salaries of judges, 
makes changes in the provisions for travelling and expense allowances, and 
improves their position and that of their widows on their death with respect 
to retirement annuities. 

CriminaL Law.—The Criminal Code is amended (#4) with respect to the 
holding of race meetings at which pari-mutuel betting may be carried on 
(c. 5); and (ii) by provision for a six-man jury in Alberta and for superior 
court trial of an indictable offence in Alberta without a jury where the accused 
consents (c. 20). The Opium and Narcotic Drug Act is amended (c. 11) by 
provisions which, inter alia, place its administration under the ministry of 
national health and welfare and which establish a new schedule of opium and 
narcotic drugs covered by the act. 
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Emercency Powers.—The expiry date of the National Emergency Transi- 
tional Powers Act, 1945, is changed by providing for its expiry on the sixtieth 
day after parliament first meets in 1947, subject to its continuation for a further 
period not exceeding one year upon order made in pursuance of addresses of 
both houses (c. 60). 


EXECUTIVE DEPARTMENTS.—The Department of External Affairs Act is 
amended to provide for a separate ministry with respect to a department which 
heretofore was headed by the prime minister by virtue of his office as such (c. 6). 
The Department of Transport Stores Act is amended by increasing the maxi- 
mum inventory value of stores which the department may have on hand at the 
end of the fiscal year (c. 21). 


Exp osives.—The Explosives Act, 1946 (c. 7) replaces R.S.C. 1927, c. 62, as 
a code respecting the importation, manufacture, sale, and use of explosives. 
Provision is made for licensing importation of explosives and of factories and 
magazines in which explosives are made and stored. 


Famity ALLOwANCEs.—Amendments (c. 50) to the Family Allowances Act, 
1944, include, inter alia, provision for the cessation of allowances in respect of 
children failing to attend school regularly. 


FepERAL District CoMMISSION.—Extensive amendments (c. 51) to the 
Federal District Commission Act include, inter alia, provision for a federal dis- 
trict commission to which is confided certain authority in relation to the national 
capital district, an area within and in the district surrounding Ottawa designated 
from time to time by the governor-in-council. 


FINANCE.—Six appropriations acts provide for defraying the expenses of 
government for the current financial year (c. 1; c. 2; c. 3; c. 14; c. 18; c. 76). 
The United Kingdom Financial Agreement Act, 1946 (c. 12) gives effect to 
the agreement by Canada to lend 1 billion, 250 million dollars to the United 
Kingdom, and also cancels the latter’s indebtedness to Canada with respect to 
the British Commonwealth Air Training Plan. 


Foreign Excuance Contro.t.—The Foreign Exchange Control Act, 1946 
(c. 53) replaces the Exchange Fund Act, 1935, and the war-time foreign 
exchange control regulations, and establishes as a matter of parliamentary 
policy a system of permit control of exchange and security transactions between 
residents and non-residents, and a similar system with respect to exports and 
imports. The act is to have effect until sixty days after the commencement of 
the first session of parliament in 1949. 


GovERNMENT CorPoRATIONS.—The Government Companies Operation Act 
(c. 24) applies to government owned companies incorporated under the Dominion 
Companies Act. Its provisions, however, apply to any such company only 
when a proclamation to that effect is made. The act makes provision for 
obtaining additional capital and for constructing, acquiring, or improving 
capital works. Every company may, notwithstanding civil-service legislation, 
employ whatever officers and servants it deems necessary and may establish a 
pension or superannuation scheme for them, but civil service superannuation 
or benefit rights enjoyed by any employee are preserved. Every company is 
for all purposes an agent of His Majesty, may contract on behalf of His 
Majesty in its corporate name, and may sue and be sued in respect of any right 
acquired or obligation incurred by it as agent of His Majesty as if the right or 
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obligation had been incurred on its own behalf. The Canadian Commercial 
Corporation Act (c. 40) establishes the Canadian commercial corporation as an 
agent of His Majesty, subject to the direction of the governor-in-council or the 
minister of trade and commerce for the purpose of assisting in the development 
of foreign trade. The corporation may contract in its corporate name, and may 
sue and be sued in respect of any right or obligation acquired or incurred by 
it on behalf of His Majesty as if the right or obligation had been incurred on 
its own behalf. The act replaces an emergency order and expires sixty days 
after the commencement of the first session of Parliament in 1949, 


Hovusinc.—Further amendments to the National Housing Act, 1944, extend 
and amplify the powers of the recently created government agency, the central 
mortgage and housing corporation (c. 61). 


INSURANCE.—Amendments to the Export Credits Insurance Act, 1944, deal, 
inter alia, with the functioning of the export credits insurance corporation 
(c. 49). The provisions respecting aid to foreign countries to facilitate trade 
with Canada are recast. 

MERCHANT SEAMEN COMPENSATION.—The Merchant Seamen Compensation 
Act (c. 58) establishes a scheme of “workmen’s compensation” in favour of 
merchant seamen under the administration of a merchant seamen compensation 
board. The act follows, in general, the familiar pattern of provincial work- 
men’s compensation legislation. 


PENs1ons.—Amendments to the Pension Act gear that enactment to claims 
arising out of disability or death during World War II (c. 62). The Militia 
Pension Act is amended by the addition, inter alia, of a new part to provide for 
annual pensions after stipulated periods of service and subject to stipulated con- 
ditions, to (7) members of the armed forces who join the forces after March 1, 
1946 or (ii) members who being in the forces are still members on that day and 
elect to become pension contributors on or before March 31, 1948. Both classes 
are required to make pension contributions by deductions from their pay and 
allowances (c. 59). The Civilian War Pensions and Allowances Act (c. 43) 
establishes a scheme of pensions, allowances, and compensation in respect of 
disability or death during World War II in favour of certain non-combatant 
and auxiliary personnel such as merchant seamen, salt-water fishermen, fire 
fighters who engaged for service in the United Kingdom, air-raid precaution 
workers, certain voluntary aid detachments, certain personnel of the Canadian 
Legion, Knights of Columbus, Y.M.C.A. and Salvation Army, and certain over- 
sea welfare workers. 


Precious METALS MAarKING.—The Precious Metals Marking Act, 1946 
(c. 26) is a consolidating statute regulating the marking of gold, silver, platinum, 
and plated articles made or sold in Canada or imported or otherwise brought 
into Canada by dealers. 

Raitways.—The Canadian National Railways Financing and Guarantee 
Act, 1946 (c. 42) empowers the C.N.R. to issue securities. Provision is also 
made for the acquisition by the C.N.R. of the Manitoba Railway (c. 19) and for 
the construction by it of a line of railway in Quebec (c. 41). Another statute 
(c. 4) appoints auditors for the annual audit of the accounts of national railways 
as defined in the Canadian National-Canadian Pacific Act, 1933. The Rail- 
way Act is amended (c. 30) to provide for the giving of a warning when a train 
moves in reverse at unprotected level crossings. 
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REINSTATEMENT IN Civil EMPLOYMENT.—The Reinstatement in Civil 
Employment Act, 1946, (c. 63) is a consolidation of the act as passed in 1942 
together with the regulations which supplemented it. 

ResEarcu Councit.—The Research Council Act is amended by provisions 
creating a “Committee of the Privy Council on Scientific and Industrial Re- 
search” (a cabinet committee) and effecting some changes in the structure of 
the national research council (c. 31). The council is also authorized to procure 
the incorporation of companies, with cabinet approval, for the effective exercise 
of certain of its enumerated powers. 


TAxaTIon.—The Canada-United Kingdom Income Tax Agreement Act, 
1946 (c. 38) and the Canada-United Kingdom Succession Duty Agreement Act, 
1946 (c. 39) give effect to agreements with the United Kingdom respecting (4) 
income and excess profits tax imposed by Canada and the United Kingdom and 
(4) succession duty imposed by Canada -.and estate duty imposed by the United 
Kingdom, designed to avoid double taxation. Amendments are made to the 
customs tariff (c. 45) and to the Excise Act (c. 48). The Special War Revenue 
Act is amended (c. 65) with respect to the tax on net premiums received by 
certain insurance companies, and by the substitution of new provisions respect- 
ing the securities transfer tax. The Dominion Succession Duty Act is amended 
(c. 46) by the substitution of a new schedule of rates of duty and by allowing 
a certain deduction from duty to a successor who is liable to provincial duty. 
Amendments (c. 55) to the Income War Tax Act provide, inter alia, certain 
tax relief in respect of (4) expense allowances of members of provincial legis- 
lative assemblies; and (ii) payments received by authors of literary or artistic 
works in consideration of assignment of copyright. Income tax rates are re- 
duced by a new rate schedule. Significant changes are made in administration. 
Provision is made to require the minister to review exercises of discretion and 
he may be required, further, to refer an objection in this respect to the income 
tax advisory board (provided for by a new schedule to the act) and to recon- 
sider his decision again on the basis of the board’s report and advice. An 
income tax appeal board is constituted as an assessment review tribunal inter- 
mediate between the minister and the exchequer court. Amendments (c. 47) 
are made to the Excess Profits Tax Act, 1940, which provide, inter alia, for a 
reduced tax rate of 15 per cent for corporations or joint stock companies. 


UNEMPLOYMENT INSURANCE.—Extensive amendments (c. 68) are made to 
the Unemployment Insurance Act. The benefit provisions are recast as are the 
provisions relative to the determination of disputed questions affecting the 
status of persons under the act and the determination of disputes as to claims for 
benefit. Among the amendments are the introduction into the act of provisions 
adjusting the relation of veterans to the unemployment insurance scheme. These 
provisions are taken from the Veterans Rehabilitation Act, 1945. 

VETERANS.—The benefits of various pieces of veterans’ legislation is ex- 
tended (i) by the Women’s Royal Naval Services and South African Military 
Nursing Service (Benefits) Act (c. 34) to persons of Canadian domicile who 
were members of the W.R.N.S. and S.A.M.N.S.; (ii) by the Allied Veterans 
Benefits Act (c. 36) to Canadian domiciliaries who served in allied forces. The 
Veterans’ Land Act, 1942, is amended (c. 70) with respect to, inter alia, the 
conditions of sale of land, materials, farm equipment, etc. to veterans. The 
Veterans Rehabilitation Act is amended (c. 71) by providing, inter alia, (4) 
against duplication of benefits under the act and under the Veterans’ Land Act; 
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(ii) for small loans to student veterans; (ii) that no member or former 
member of the forces should be entitled to benefits or allowances under the act 
in respect of service in the forces subsequent to specified dates. The Veterans 
Rehabilitation Act is also amended (c. 72) by providing for certain supplemen- 
tary grants to universities to meet expenses incurred in training of veterans 
whose tuition fees are payable under the act. The War Service Grants Act, 
1944, is amended (c. 74) by providing, inter alia, (i) against any right to 
gratuity or re-establishment credit in respect of service in the forces subsequent 
to specified dates; (#1) that the widow or mother of a deceased member of the 
forces may be eligible for his unused re-establishment credit. The Veterans’ 
Business and Professional Loans Act (c. 69) makes provision for guaranteeing 
losses in respect of bank loans to veterans in connexion with any business or 
profession. The War Veterans’ Allowance Act, 1946 (c. 75) establishes a war 
veterans allowance board to administer a system of allowances to veterans of 
the recent and preceding wars or to their widows and children where such 
veterans or their widows have attained sixty or fifty-five years of age respect- 
ively or are permanently unemployable or incapable of maintaining themselves. 
The Soldier Settlement Act is amended (c. 33) by a reduction in the interest 
rate payable by a settler veteran who also served in World War II. 

War Crimes.—The War Crimes Regulations (Canada) made by the gover- 
nor-in-council on August 30, 1945, are re-enacted (c. 73) and declared to con- 
tinue in force until a day fixed by government proclamation for their repeal. 

War Service BENeEFIts.—The benefits provided by various pieces of veterans’ 
legislation have been extended fairly generally to (4) persons designated as 
“special operators,” under the Special Operators War Service Benefits Act 
(c. 64) and (#) certain supervisors in the auxiliary services, under the Super- 
visors War Service Benefits Act (c. 66). “Special operators” are persons who 
were recruited in Canada by United Kingdom authorities for special duty in 
war areas outside the western hemisphere. Certain veterans’ benefits are also 
extended under the Fire Fighters War Service Benefits Act (c. 52) to fire 
fighters who served in the United Kingdom. 

MISCELLANEOUS.—Amendments are made to the Yukon Quartz Mining Act 
and the Yukon Placer Mining Act (c. 13 and c. 35). The National Parks 
(Boundaries) Amendment Act, 1946, defines the boundaries of certain national 
parks from some of which territory has been substracted and to some of which 
territory has been added (c. 9). Amendments to the Feeding Stuffs Act, 1937, 
extend the power to make regulations respecting feeding stuffs by including as 
feeding stuffs certain described grains when intended for consumption by live- 
stock (c. 16). Two obsolete sections (19 and 20) of the House of Commons 
Act are repealed (c. 25) and an obsolete section (3) of the Public Printing and 
Stationery Act is also repealed (c. 27). A further amendment to the latter 
act deals with advances to the king’s printer (c. 28). Provision is made (c. 29) 
for the repeal of s. 2 (a) (b) of the Quebec Boundaries Extension Act, 1912. 
Sections 5 and 6 of the Export Act are repealed (c. 8). The Toronto Harbour 
Commissioners’ Act, 1946 (c. 67) authorizes the commissioners to acquire 
certain land and to raise the purchase money by the issue of debentures. The 
Navigable Waters’ Protection Act is amended (c. 10) by providing for approval 
of works constructed or in process of construction on June 1, 1938, as if it were 
an approval of works to be constructed. 

Bora LASKIN 
Osgoode Hall Law School, Toronto. 
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MARITIME PROVINCES 
(a) New Brunswick 
10 Geo. VI: Acts passed, 134; Public, 64; Local and Private, 70. 


Foreworp.—The practice of the province of publishing what would other- 
wise be marginal notes at the head of the act, between the long title and the 
enacting phrase, is a great convenience and deserves notice. Its obvious ad- 
vantage is to provide the reader with a guide to the arrangement of the act in 
question, which may be quite long, without his having to thumb through several 
pages. In some instances this tabulation of “marginal notes” takes a page of 
the statute book. 


ConsotipaTInG Acts.—The New Brunswick Co-operative Associations 
Act, 1946 (c. 50) (revises and consolidates the 1938 act). The Factory Act, 
1946 (c. 51) (revises and consolidates the 1937 act). The 1937 act and an 
amendment thereto made in 1943 were to come into force on proclamation. 
Apparently neither act was proclaimed, but the 1946 Legislation takes effect in 
the usual course). The Stationary Engineers Act, 1946 (c. 59) (revises and 
consolidates the 1937 Act). 


ELectoraL Districts.—C. 12 provides for the creation of four new seats 
in the legislature, the change to become effective on the issue of writs for the 
next provincial general election. 


Succession Duties.—C. 15 introduces minor amendments to the Succession 
Duty Act, 1934, the changes being retroactive to April 1, 1942. In determining 
the net value or the dutiable value no allowance may be made for any lien or 
charge created by virtue of the provisions of s. 9 of the act. 

The power of the minister to appoint a commissioner to enquire into and de- 
termine values, etc., is made more certain by the addition of the words: “Any 
or all of the following questions or matters, namely:” The power to declare 
reciprocal arrangements in force with respect to any country exercisable by 
proclamation of the governor-in-council is added to by the provision that the 
governor-in-council may terminate the proclamation. 


Moror VEHICLES.—The amendment to s. 32 (3) and the new s. 32A, intro- 
duced in 1943 (c. 10) effective “during the period of the present war” are now 
made to apply in peace-time as well. The provisions as to speed-limits are 
again amended. Provisions are also made in a new s. 54, for the licensing 
and regulating of taxi-cabs and drivers by the council of any city, town, or in- 
corporated village, or the highway board of any parish. Bonding and penalty 
provisions may be included in the licence and regulation (c. 17). 


INTOXICATING Liguors.—C. 18 introduces s. 95A (new), which allows a 
police-officer or constable so authorized by a magistrate to accept from a person 
charged and confined under s. 64 a sum not exceeding $25.00 by way of cash 
deposit and a written undertaking from the person charged to appear at the 
next sittings of the magistrate’s court. In default of appearance, the magistrate 
may convict and levy the fine provided in s. 64 ($20.00) plus costs. Any 
balance from the deposit is forfeited to the province. No express provision is 
made for the release of the person confined on payment of the cash deposit. 
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ScHOOL ATTENDANCE.—C, 25 introduces provisions for compulsory school 
attendance of all children over seven and under sixteen years of age, subject 
to the right of the ratepayers in any district other than one to which s. 105 of 
the Schools Act may apply (St. John, Fredericton, etc.) to pass a resolution 
limiting the age of compulsory attendance to fourteen years. The age-limit 
has hitherto been fourteen in all cases. As an alternative, a child who has com- 
pleted the course for grade x1 (in the sixteen-year districts) or grade vir (in 
the fourteen-year districts created by resolution) is excused from further com- 
pulsory attendance. In addition, the county superintendent may in his juris- 
diction certify in writing that any child should be exempt from further at- 
tendance at school. 

Fire Prevention.—C. 30 introduces some changes in administrative detail 
of the Fire Prevention Act, 1943 (c. 19) and also enlarges the powers of the 
fire marshal to close or restrict admission to “any place of assembly” or any 
buildings used as a hotel or restaurant, when he considers there is a “fire 
hazard dangerous to the safety of persons.” The closing order of the fire 
marshal remains effective until the hazard has been remedied to his satisfaction. 
“Place of Assembly” is now defined to mean a building used or intended to be 
used to accommodate fifty or more persons at the same time for the purpose 
of meetings, entertainment, instruction, worship, recreation, or drill. The fire 
marshal may also restrict or prohibit smoking in any place of assembly. 

Coroners.—The Coroners’ Act is amended (c. 34) to permit the coroner, 
when he deems it necessary, to request the clerk of the peace to attend and 
assist at an inquest. Presumably the clerk, if he attends, may not make a charge 
unless he has been requested to attend by the coroner. 

EvipeNcE.—The amendment to the Evidence Act providing for admission 
of photographic evidence of documents (c. 30 of 1942) is repealed and a new 
s. 37A introduced in materially different form. The former section related to 
bank and government officials only. The section now covers photographs made 
by a person, but only if “in the course of an established practise” of keeping 
photographic records, and destroyed or delivered in the ordinary course of 
business by such person, or lost. Where the document is destroyed within six 
years from the time it ceased to be current, or the date of receipt by the person 
having custody or control, whichever is later, the court may refuse to admit 
the photograph. This last mentioned limitation does not apply to a photograph 
tendered by the Bank of Canada (c. 35). 


EXAMINATION OF Destors.—The former provision for the examination 
of debtors by commissioners appointed by the governor-in-council under R.S. 
N.B. 1927, c. 134, s. 40 is repealed (c. 36). The judge of the county court, clerk 
of the peace, or other person authorized under the act may still function. 

WorkMEn’s CoMPENSATION.—No fees may be recovered for medical aid 
rendered after May 1, 1946, unless application for payment is made to the 
board in writing within three months afer the medical aid had been completely 
rendered (c. 37). 

Town PLanNING.—The Town Planning Act, 1936, is amended (c. 39) in 
administrative detail and the powers to make zoning by-laws are substantially 
increased. The local authority may now make a by-law requiring the removal 
or demolition of dilapidated unsightly or dangerous buildings or structures 





252 THe UNIversity oF Toronto Law JOURNAL 


under such conditions as the local authority may deem necessary. Who is to 
determine when a building is unsightly is not stated in the amendment. A zon- 
ing appeal board, set up under s. 14, is to have such powers as may be prescribed 
by the zoning by-law. Appeals may be brought by any person who considers 
himself aggrieved by the administration or effect of a zoning by-law. No plan 
of sub-division shall be registered until approved by the local authority, and no 
transaction shall be effectual to transfer any interest in any lot of a sub-division 
until the plan is registered. A small parcel of land (less than one acre) may 
not be leased, sold, or mortgaged, or created by separation from a larger parcel, 


until the parcel has been approved as a separate parcel by the town-planning 
commission having jurisdiction. 


DESERTED WIVES AND CHILDREN.—By c. 42, the definition of “magistrate” 
in the Deserted Wives and Children Act, R.S.N.B. 1927, c. 207, is widened to 


include a judge of any juvenile court established under the Juvenile Courts 
Act (c. 44 of 1944). 


ASSISTANCE TO INDUSTRY.—This act (c. 46) extends the act respecting 
Assistance to Industry (c. 46 of 1936) to include the “tourist industry.” 


Crepit Unions.—Cs. 47, 48, and 49 introduce amendments to the Credit 
Union Societies Act (c. 47); repeal the Act to Incorporate the Credit Union 
League being c. 45 of 1942 (c. 49) ; and in place of the league, provision is made 
for the incorporation of credit union federations (c. 48). The procedure of 


incorporation and the rights and liabilities of federations and their members 
are set out in detail. 


Apoption.—C. 57 introduces the first modern adoption legislation. Hitherto 
the procedure has been determined by rules of court under order 56, which had 
their origin, it is believed, in an old statute dealing with the former court of 
equity (C.S.N.B. 1876, c. 49). The new act, which abolishes the procedure 
under the Judicature Act and rules, provides for the appointment of a child 
welfare officer to investigate each petition for an adoption order, which may 
now be made before the supreme or county Court. The legal consequences of 
adoption are slightly changed. The adopted child takes the name of the adopt- 
ing parents and, for purposes of inheriting their property, is to be treated as 
their child born in wedlock. In cases of intestacy of the adopted child, how- 
ever, he is treated in respect of his property received from his adopting parents 
and from his own labours, as the child of the adopting parents born in lawful 
wedlock, but in respect of his property received from his natural parents, he is 
to be treated as if no adoption had taken place. The adopted child’s right to 
inherit from his natural parents is riot affected by the act. 


FIsHERMEN’s Loans.—This act (c. 60) sets up the fishermen’s loan board 
of New Brunswick as a body corporate consisting of not less than five nor more 
than seven members appointed by the governor-in-council. There is also estab- 
lished the fishermen’s loan fund, and the principal object of the board is the 
administration of the fund for the purposes of improving and developing the 
fishing industry, inter alia, by making loans to fishermen. The board is also 
to perform such other duties and exercise such other powers as may from time 
to time be approved or determined by the governor-in-council whether such 
duties or powers be of the type thereinbefore mentioned or not. The board with 
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the approval of the governor-in-council may make regulation for the more 
effective carrying out of the provisions of the act. 

R.C.M.P. AssisTance.—C. 62 provides that cities, towns, villages, and coun- 
ties (in respect of parishes therein) may enter into agreements with the Do- 
minion providing for local R.C.M.P. service on such terms as the council may 
see fit. The act is retroactive to January 1, 1943, and ratifies and confirms any 
such agreements heretofore entered into by cities, towns, etc. 

WarBLe Fiy Areas.—C. 64 provides for the establishment of warble fly 
free area by petition of 75 per cent of the number of cattle owners in any area 
of the province. The control is vested in a committee selected from among the 
cattle owners by the minister of agriculture. Provision is made for the appoint- 
ment of inspectors with wide powers of investigation and treatment of infected 
cattle at the expense of the owner. Regulatory power is vested in the governor- 
in-council acting on the advice of the minister of agriculture. The usual pro- 
tection to officials is provided for. The act is to come into force by proclamation. 


(b) Nova Scotia 
10 Geo. VI: Acts passed, 115; Public, 55; Local, 21; Private, 39. 


Foreworp: Reference should be made at the beginning to the happy practice 
of the Nova Scotia government of publishing in the volume of statutes the prin- 
cipal orders and regulations made during the year under the delegated powers 
of various Nova Scotia statutes. This will in part answer the critics of this 
type of legislation who have complained of the inaccessibility of delegated legis- 
lation. These published regulations first appeared in the annual volume of the 
statutes in 1943. 

ConsoLipaTING Acts.—Continuing with its policy of consolidating a few 
acts each year, a practice which apparently will replace the traditional general 
revision, the last being 1923, the legislature amended and consolidated the fol- 
lowing statutes. (The acts revised and consolidated are shown in brackets). 

Tue Pusiic Service Act.—(C. 2) (not proclaimed). (This recasts and 
revises the earlier revision in 1944 of the 1935 statute. It should not be con- 
fused with the Civil Service Act (1935). This statute deals with the general 
constitution of the government at the cabinet level). 

Tue Vita Statistics Act.—(C. 3) (The Vital Statistics Act, R.S.N.S. 
1923, c. 20). 

Tue SOLEMNIZATION OF MARRIAGE Act.—(C. 4) (The Solemnization of 
Marriage Act, R.S.N.S. 1923, c. 134. This act contains a curious amendment 
in s. 4(1) which provides that “no marriage shall be valid unless it is solemn- 
ized by a person authorized under this Act to solemnize marriage.” The former 
section, s. 6 (1923) read, “No marriage in Nova Scotia shall be valid un- 
less...” While the courts may be expected to interpret the new section as 
referring only to marriage solemnized in Nova Scotia (the limit of provincial 
jurisdiction under s. 92 of the B.N.A. Act), it seems a pointless change to make 
in the wording of the consolidated act. No provision is made for civil mar- 
riages). 


17 
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Tue Locat Hospitars Act.—(C. 5) (The Local Hospitals, R.S.N.S. 
1923, c. 54. An act relating to local hospitals, c. 6 of 1925, and acts in amend- 
ment thereof). 


Tue SMALL Tree Conservation Act.—(C. 6) . (The Small Tree Con- 
servation Act, c. 6 of 1942). 


THE VETERINARY AssIsSTANCE Act.—(C. 7) (The Veterinary Assistance 
Act, c. 7 of 1944). 


Tue Maternity Home Act.—(C. 8) (This act recasts and revises c. 9 
of the acts of 1940, An Act respecting Maternity Boarding Houses, and Acts 
in amendment thereof. The new act defines “maternity home” to include a place 
of accommodation which provides two or more beds for the care or lodging of 
pregnant women, or of women for any part of three months after birth, with or 
without charge. The former act applied only to maternity boarding houses 
which operated for a consideration. The minister of public welfare and the 
director of child welfare are responsible for the administration of the act, the 
minister being authorized to licence maternity homes, and to make regulations 
(including the unusual power of creating offences) for the better carrying out 
of the provisions of this act, subject to the approval of the governor-in-council ). 


The number of consolidating acts appearing each year in Nova Scotia raises 
the interesting question whether, in re-enacting a repealed act, the legislature 
should be deemed to have adopted the judicial construction placed on the former 
act by the courts. This view appears to have been accepted by the supreme 
court of Canada on at least two occasions: Street and Brownlee v. Ottawa 
Valley Power Co., [1939] 4 D.L.R. 574, at p. 580 (a Quebec statute), and 
MacMillan v. Brownlee, (1937) 2 D.L.R. 273, at p. 276 (an Alberta statute). 
The Interpretation Act (R.S.N.S. 1923, c. 1) provides that “The Legislature 
shall not, by re-enacting an Act or part of an Act, or by revising, consolidating 
or amending the same, be deemed to have adopted the construction which had, 
by judicial decisions or otherwise, been placed upon the language used in such 
Act, or upon similar language.” Quebec has no such provisions, so that the rule 
in the Quebec case is not open to the same doubt; but the R.S. of Alberta Act, 
1922, contains the provision in s. 10, and one is tempted to wonder whether this 
was drawn to the attention of the court in 1937. Cf. however Duff J. in Orpen 
v. Roberts, (1925] 1 D.L.R. 1101, at 1109 where he considered but disregarded 
a similar provision in the Ontario Interpretation Act. 


ResEARCcH Founpation.—The Research Foundation Act (c. 9) sets up a 
research foundation as a body corporate without members, to be known as the 
research foundation of Nova Scotia. The work of the foundation is to be under 
the general control of a board of governors to be appointed for terms not exceed- 
ing three years by the governor-in-council. Only the president, who is ex officio 
a member of the Board, is paid. The foundation is to have charge of all matters 
affecting scientific and industrial research within the province which may be 
assigned to it by the governor-in-council, and shall advise the governor-in- 
council on questions of scientific and technological methods affecting the utiliza- 
tion of the natural resources or the expansion or development of industry in the 
province. Among its particular powers are the building, equipping, and staffing 
of laboratories and a library and the publication of research material. It may 
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(See Dysart J., in Hague v. Cancer Relief and Research Institute, [1939] 4 
be questioned whether the foundation, which has no members, is a corporation. 
D.L.R. 191. While the learned judge’s opinion does not commend itself to all 
alike, it seems to have been accepted by Masten and Fraser on Company Law. 
Why the legislature cannot create a corporation without members if it so 
pleases is not clear. 


MARKETING.—The Natural Products Marketing Act (c. 10) sets up the 
Nova Scotia marketing board which has wide powers to regulate the marketing 
of natural products, defined and limited to “poultry including dressed or other- 
wise processed poultry; apples and wool.” In addition, the board, with the 
approval of the governor-in-council, who may act on his own initiative, may 
establish schemes for the promotion, control, regulation, or prohibition of the 
marketing of any natural product. Local boards may be set up for this purpose. 
This act should be read in conjunction with the Agriculture and Marketing Act, 
c. 4 of 1939, and the Potato Industry Act, c. 8 of 1940 (not yet proclaimed). 


FisHERIES.—The Nova Scotia Fisheries Act (c. 11) provides for licensing 
“canneries” and “fish plants” (as defined) by the minister of industry and 
publicity. The main purpose of the act is to incorporate therein those provisions 
of the Meat and Canned Foods Act (R.S.C. c. 77) and of the Fish Inspection 
Act (R.S.C. c. 70) with amendments made prior to the proclamation of the 
act by the governor-in-council, which lie within the legislative competence of 
the legislature of Nova Scotia. The provisions remain in effect unless and 
until otherwise enacted by the legislature of Nova Scotia. The governor-in- 
council is further empowered to declare any future amendments to the Domin- 
ion Acts or regulations to be the law of Nova Scotia unless until otherwise 
enacted by the legislature. By proclamation the governor-in-council may in- 
clude the Fisheries Act (R.S.C. c. 73) with the foregoing Dominion acts. Cs. 
68, 189, 191, 192 of the Revised Statutes of Nova Scotia and c. 13 of 1932, 
c. 13 of 1933, and c. 41 of 1945 are repealed. 


Lasour.—The Nova Scotia Labour Act (c. 13) prohibits any person or 
corporation having not less than twenty-five persons in his employ from hiring 
as a workman any person who has not been resident in Nova Scotia for at 
least a year, unless “the government employment agent” or municipal clerk 
certifies that there are no unemployed persons resident in the city, town, or 
municipality. The act, which takes effect from April 9, 1946, remains in force 
only until May 1, 1947. These provisions have been kept alive by annual en- 
actment since 1933. “Government employment agent” is not defined. 


Evipence.—The Evidence Act is amended (c. 28) to provide that a husband 
or wife may give evidence regarding non-access. This is evidently intended 
as a modification of the rule in Russell v. Russell and is in the form approved 
by the uniformity commissioners, with one minor addition. 


Liguor Controt.—The Nova Scotia Liquor Control Act is amended (c. 33) 
to provide for the sale of beer and wine in open bottle by the commission, or, 
with the permission of a tavern license committee, by a hotel keeper or other 
authorized person. This provision is subject to approval by a plebiscite in 
the town or city affected. Previously it was considered that only the com- 
mission could sell after the voters by plebiscite approved the measure. 
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Motor VEHICcLES.—The Motor Vehicle Act is amended (c. 35) in minor 
details. The provision for a minimum penalty of $5.00 for a first offence in 
s. 217 is repealed. The minimum penalty on the second offence still stands. 


Succession Duties.—The Succession Duty Act, c. 7 of 1945 is amended 
(c. 53 of 1946) to provide for the valuation of property omitted from the in- 
ventory at “twice the fair market value thereof” unless the attorney-general is 
shown to his satisfaction that the omission was not wilful and occurred through 
lack of knowledge of such property after full, careful, and searching inquiry. 
The Succession Duty Act itself contains a curious hiatus in that it is entitled 
“An Act to Amend and Consolidate The Succession Duty Act” and provides 
in s. 35 that “This Act shall be deemed to be and to declare the law relating to 
succession duty on and since the first day of July, A.D. 1892...”; yet the Suc- 
cession Duty Act, R.S.N.S. 1923, c. 18 as amended twelve times between the 
years 1923 and 1945, is not repealed. 


(c) Prince Edward Island 
10 Geo. VI: Acts passed, 53; Public, 35; Private, 18. 


Pusiic Heattu.—C. 26 revises and consolidates the Public Health Act of 
1940 as amended in 1943, 1944, and 1945. Related acts to be observed under 
this heading are the Premarital Health Examination Act (c. 23) and the 
Venereal Disease Prevention Act (c. 34). The former act requires every 
person who intends marriage in the province to undergo an examination to 
determine whether he or she suffers from syphilitic infection and whether it 
is in a probably communicable stage. Both serological and clinical examina- 
tions are to be made. A certificate of examination from each party to the 
intended marriage must be filed with the issuer of marriage licences before a 
licence is issued or with a clergyman before he publishes the banns. The latter 
act requires every person suspecting himself of being affected with any venereal 
disease to report to a doctor for examination. Treatment is compulsory. Pro- 
vision is also made for compulsory examination when “the Chief Health Offi- 
cer believes, or has reason to believe” that a person is affected. Prisoners and 
persons under sixteen are specially dealt with. It is made an offence to ad- 
vertise cures for venereal diseases, and druggists are forbidden to prescribe 
or recommend any drug or medicine as a cure. The issue of certificates in- 
dicating the absence of disease is forbidden except when addressed specifically 
to some person or company. The minister of health and welfare, with the ap- 
proval of the governor-in-council, may make regulations for the better car- 
rying out of the provisions of the act and for the prevention, treatment, and 
cure of venereal diseases. 


Crepir Unions.—C. 7 revises and consolidates the Credit Union Societies 
Act (c. 6 of 1936) and amendments thereto. 


AUvUCTIONEERS.—C. 2 swells the list of trades and callings which may be 
followed only with the approval of the state. In this case “every resident 
auctioneer” shall obtain a licence from the provincial secretary before con- 
ducting any auction sale in the province. It is not clear whether non-resident 
auctioneers are covered or not, but if they are, the fee is fixed at $200. The 





SuRVEY OF CANADIAN LEGISLATION 257 


resident fee is $5.00. The sanction of the law takes the form of a minimum 


penalty of $40, maximum $300, or imprisonment for thirty days up to six months. 
Evidently the sale is valid. 


Apvoption.—C. 5 amends the Children’s Act (c. 12 of 1940) in minor 
administrative details and also provides that henceforth the consent of the 
attorney-general be obtained in adoption proceedings where the proposed adopt- 
ing parent is a non-resident or where the child to be adopted was born out of 
the province. 

Co-operative AssociaTions.— C. 6 adds a section to the Co-operative 
Association Act (c. 6 of 1938) to provide for the incorporation of any five or 
more assocations into a federation with objects similar to those of the New 
Brunswick Credit Union Federation (supra), but made applicable to co-opera- 
tives instead. Procedure for incorporation is set out in detail. 


Evipence.—C. 11 amends the Evidence Act (c. 14 of 1939) by defining 
the word “action” and making evidence of non-access admissible. The section 
is the same as that introduced in Nova Scotia (supra). 


INTERPRETATION OF STATUTES.— C. 16 makes a part of the Interpretation 
Act (c. 23 of 1937) the now familiar provision against the application of the 
doctrine of persona designata: prima facie, powers given to a judge of the 
supreme court, the court of chancery, or any county court are to be exercised 
in his official capacity. The result is that the right of appeal follows the usual 
practice of the court. 

CompPaANIEs.—. 17 adds s. 13A to the Joint Stock Companies Act (c. 7 of 
1939) providing for automatic inclusion as ancillary and incidental powers, 
unless expressly excluded from the letters patent, of a list of powers sub- 
stantially the same as those contained in s. 24 (1) of the Ontario Act. Cf. s. 24 
(1) (4) which refers only to “personal property,” where the subject act, s. 13A 
(1) (4) refers to “any real and personal property.” Presumably these pro- 
sions are for the benefit of internal management, since the Prince Edward 
Island Companies Act would be covered by the observations of the privy coun- 
cil in Bonanza Creek v. The King, [1916] 1 A.C. 566 and the companies created 
thereunder would have all the powers of a natural person to enter into con- 
tracts, etc. 

SOLEMNIZATION OF MARRIAGE.—C. 21 lowers the age limit of a female in 
respect of whose marriage her parent’s consent is necessary from twenty-one 
to eighteen years. 

INTESTATE EstaTEs.—C. 24 takes out of the Probate Act (c. 41 of 1939) 
s. 68, under which the attorney-general might apply for letters of administration 
in certain cases of intestacy, and sets up a separate statute, the Provincial Ad- 
ministrator of Estates Act 1946, dealing in greater detail with the same problem. 
Hitherto the attorney-general might also apply for administration in cases where 
“His Majesty is interested in the estate,” but he is now confined to cases of 
complete or partial intestacy where no relatives can be found in the province 
or elsewhere where they may be readily communicated with. Administration 
is granted to the attorney-general in his official capacity and he may appoint 
a substitute. Provision is made for cases where relatives later appear. Pro- 
vision is also made for action by the attorney-general to claim any portion of 
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the estate which might be due His Majesty under rules of escheat and bona 
vacantia. Funds paid into the Provincial Treasury by any administrator under 
this act which are not claimed within ten years shall become the property of 
His Majesty. 

Pusiic Utirities.—C. 28 amends the Public Utilities Act (c. 53 of 1940) 
by special provisions relating to the determination of depreciation and rates 
bases. Further amendment prohibits the abandonment or transfer of any part 
of a public utility undertaking without the consent of the board. Nor shall any 
improvements requiring the expenditure of more than $1,000 be made without 
approval of the board. A new section also requires a utility to state the pres- 
sure and frequency of electrical energy at which they intend to supply a con- 
sumer and no variation in excess of 4 per cent is allowed unless otherwise 
ordered by the board. 

Recistry.—C. 29 make provision for special registration of lengthy docu- 
ments. Where a deed or mortgage exceeds 150 folios in lengih, the original 
is retained on file and given a separate book number. The certificate of regis- 
tration is to be endorsed on a duplicate original. The act is retroactive to 
October 5, 1945. 

Trave Untons.—C. 32 adds s. 15 to the Trade Union Act (c. 13 of 1945) 
which authorizes the governor-in-council to make regulations not inconsistent 
with the act, having the force of law on publication in the Royal Gazette. The 
regulations may prescribe the manner in’ which a trade union may be formed, 
the method of election of officers, the recognition of trade unions by employers, 
and generally may be made for the better carrying out of the provisions of the 
act. 


J. B. M1iLner 
Dalhousie Law School. 


ONTARIO 
10 Geo. VI: Acts passed, 146; Public, 111; Private, 35. 


APPRENTICESHIP AMENDMENT Act, 1946 (c. 2).—-The probationary period 
during which a person eligible to be an apprentice may serve without a 
contract of apprenticeship is defined and power is given to permit an extra 
month on probation by an employer who has not previously employed the em- 
ployee. The power to make regulations is re-enacted to clarify former powers 
and to assist in the administration of the act. The board is given power to 
exempt former members of the forces from the operation of such provisions 
of the act and regulations as may be necessary to ensure ‘that they would not 
be disqualified from entering a trade by reason of their service. 

ASSESSMENT AMENDMENT Act, 1946 (c. 3).—Paragraph 1 of s. 4 of the 
act is re-enacted with the intention of reducing crown exemptions to a minimum, 
whatever that minimum may be. The paragraph as re-enacted adopts the word- 
ing of s. 125 of The British North America Act. Subsections 2 and 3 of s. 39 
dealing with the manner of making assessments and the yardsticks for determin- 
ing “actual value” of buildings are re-enacted. They set out new factors to be 
taken into consideration by the assessor. A uniform time for taking assess 





SuRVEY OF CANADIAN LEGISLATION 259 


ments and revising the roll in all municipalities is established so that assessments 
must be made in one year and levied on in the next. A new section provides 
for the so-called rotary system of ascertaining values for assessment purposes. 
Provision is made to enable appeals, where large amounts are involved, to be 
taken direct from the court of revision to the Ontario municipal board, thus 
avoiding the intermediate appeal to the county court judge. 


BARRISTERS AMENDMENT Act, 1946 (c. 4).—The disbarment of a barrister 
who holds an appointment as one of his majesty’s counsel learned in the law 
now has the effect of revoking his appointment. 

CHARITABLE INSTITUTIONS AMENDMENT Act, 1946 (c. 7).—The definition 
of “charitable institution” now includes only those so declared by the minister 
of welfare under the Department of Public Welfare Act. It is provided that 
no institution shall be created, operated, etc. as a charitable institution and 
cannot receive provincial aid until it is approved as such by the lieutenant- 
governor-in-council. 

CoMPANIES AMENDMENT Act, 1946 (c. 10).—This amendment enacts a 
prohibition against the making of lists of shareholders of a company unless it 
is to be used solely for purposes connected with the company. A penalty of 
up to $1,000 or six months imprisonment is provided where an unauthorized 
use is made of such a list. The pension fund and employees’ mutual benefit 
society of a company is given power to pay benefits to officers and employees 
whose dependants have been incapacitated. An amendment to s. 300 makes 
applicable to insurance companies incorporated in Ontario provisions similar 
to those of the amendment to The National Housing Act, 1944 (Canada) which 
gives Dominion-incorporated insurance companies power to form institutional 
holding companies and institutional housing corporations, and to invest therein. 

CoNSERVATION AuTHorITIES Act, 1946 (c. 11).—This act authorizes the 
establishment of conservation authorities to administer schemes undertaken for 
the purposes of the conservation, restoration, and development of natural 
resources other than gas, oil, coal, and minerals, and the control of water in 
order to prevent floods and pollution, or for any of such purposes. Authorities 
may be established by the lieutenant-governor-in-council where a desire therefor 
has been indicated by not less than three municipalities situate either wholly 
or partly within a watershed or within two or more watersheds and where 
certain conditions have been complied with. Municipality is defined as a city, 
town, village, or township, and the act is not applicable to any part of Ontario 
situated within a territorial district. An authority, when established, is given 
broad powers to effect its purposes. Money required for its normal expenses 
is raised by annual levy on the participating municipalities, and capital expendi- 
tures are levied in the same way in a manner proportionate to the benefit con- 
ferred on each municipality by the particular expenditure. In addition to this, 
the lieutenant-governor-in-council is authorized to make a grant to any authority. 

CO-OPERATIVE MARKETING LoaN AMENDMENT Act, 1946 (c. 13).—This 
act enlarges the definition of co-operative association by referring to “farm 
products” rather than “agricultural products.” The maximum amounts of the 
loans which may be made by the lieutenant-governor-in-council have been raised 


to $65,000 in the case of cold storage associations and $10,000 in the case of 
others. 
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Coroners AMENDMENT ACT, 1946 (c. 14).—This amendment provides that 
the city of Toronto will now be reimbursed to only one-third of the salary of the 
chief coroner instead of one-half. The provision authorizing a coroner to direct 
certain persons to take possession of 4 body and report to him where the death 
occurs in a provisional judicial district is extended in operation to a provisional 


county. 


DAMAGE BY FUMES ARBITRATION AMENDMENT Act, 1946 (c. 16).—The 
following of the procedure in arbitrations is now made a condition precedent to 
the making of an award. An appeal is now provided from the award of an 
arbitrator to the Ontario municipal board. The arbitrator is not bound by the 
technical rules of evidence and the evidence heard and documents and things 
produced before the arbitrator constitute the record on which alone the appeal 
is heard. The decision of the municipal board on appeal is final and binding 
on all parties. The maximum sum payable to the province by the companies 
to cover the expenses of the administration of the act is raised to $10,000. 


Day Nurseries Act, 1946 (c. 17).—This act authorizes local municipalities 
to provide for the establishment and maintenance of day nurseries for the care 
and feeding of young children. The municipalities are to be reimbursed by 
the province to the extent of one-half of the amount paid out or contributed 
for the operation and maintenance of the nurseries provided they comply with 
the requirements of regulations made by the lieutenant-governor-in-council. The 
regulations may be of general application to all day nurseries or may be re- 
stricted to nurseries established under the act. Payments under schemes and 
agreements regarding day nurseries in effect during the war are ratified, and 
provision is made for the disposal of any real or personal property acquired for 
such purposes prior to the coming into force of this act. 


DenTAL TECHNICIANS Act, 1946 (c. 18).—This act places the performance 
of work usually done by dental technicians under the control of a governing 
board of dental technicians, which consists of five persons appointed by the 
lieutenant-governor-in-council. With certain exceptions all persons engaged 
in the performance of such work must be registered under the provisions of 
the act and regulations made thereunder, and only persons duly registered may 
use the designations “Dental Technician” or “Registered Dental Technician.” 
Penalties for breaches of the act or regulations are provided, and the board is 
given power, subject to the approval of the lieutenant-governor-in-council, to 
make regulations for the general administration of the act, the control, qualifica- 
tions, and discipline of dental technicians, and registration of all persons 
admitted to carry on business in Ontario as dental technicians. The act is to 


come into force on proclamation, and to the date. of writing, the proclamation 
has not been issued. 


DEPARTMENT OF MuNicIPAL AFFAIRS AMENDMENT Act, 1946 (c. 20).— 
Provision is made whereby the department may order that what has come to 
be known as the tax arrears certificate procedure instead of the tax sale pro- 
cedure shall apply in any designated municipality. Power is also given to the 
department to prescribe the form of assessment returns, assessment rolls or 
collectors rolls and to combine or vary such forms from time to time, and to 
extend the time for making various returns, etc. 
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DEPARTMENT OF PuBLIC WELFARE AMENDMENT Act, 1946 (c. 21).—This 
amendment gives the minister of public welfare power to declare any institution 
or organization to be a charitable institution. Certain powers formerly allotted 
to the department are now the responsibility of the minister. 


DEPARTMENT OF ReForm Institutions Act, 1946 (c. 22).—This act creates 
the department of reform institutions presided over by the minister of reform 
institutions. The minister is made responsible for the administration of ten 
acts, and is given broad powers of investigation as to any institution under his 
supervision and as to the welfare of the inmates thereof and of persons on 
parole. 


DEPARTMENT OF TRAVEL AND Pusticity Act, 1946 (c. 23).—This act 
creates the department of travel and publicity presided over by the minister 
of travel and publicity. The objects of the department are to develop the tourist 
industry in Ontario by encouraging and promoting improvement of the standards 
of accommodation for tourists, and to publicize the tourist industry and the 
resources and attractions of Ontario. Broad powers to order investigation into 
any matters relating to the tourist industry are given to the minister, and the 
investigator is given all the power and authority of a commissioner under The 
Public Inquiries Act. Power is given to make regulations regarding the form 
and content of all advertising matter relating to accommodation or facilities 
for tourists, and there is a prohibition against distributing in or sending from 
Ontario any such material which does not comply with the regulations. 


EvipENcE AMENDMENT Act, 1946 (c. 25).—The effect of this amendment 
is to abrogate the rule in Russell v. Russell, and a husband or wife may now give 
evidence that he or she did not have sexual intercourse with the other party to 
the marriage at any time or within any period of time before or during the 
marriage. 


Factory, SHOP AND OFFICE BuILDING AMENDMENT Act, 1946 (c. 27).— 
The act is amended so as to exempt hotels, as defined, from the necessity of 
obtaining a licence issued by a municipal authority or complying with an early 
closing by-law, for the purposes of the sale of non-intoxicating beverages, 
tobacco, etc. and the conduct of an ice-cream parlour or café. 


FarM Propucts GRADES AND SALES AMENDMENT Act, 1946 (c. 28).—The 
chief amendment authorizes the making of regulations respecting the licensing 
of persons engaging in the marketing of farm-products and operating markets 
for farm-products. The other amendments are to clarify the powers of an 
inspector on an investigation. 


Farm Propucts MARKETING Act, 1946 (c. 29).—This act is a revision of 
The Farm Products Control Act. The former board is continued under the 
new name, and schemes and local boards constituted under the old act are con- 
tinued, subject to the new provisions. The chief new feature is that every local 
board is now made a body corporate, and regulations may be made providing 
for payment of licence fees to a local board to be used by it in enforcing and 
carrying out the act, regulations, and schemes. Power is also given to the 
marketing board to refuse to grant a licence for any reason which the board 
deems sufficient. 
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Forest Fires PREVENTION AMENDMENT Act, 1946 (c. 32).—The chief 
amendment effected is the abolition of the office of provincial forester. Some 
of the functions of the office will now be carried on by the minister and the 
balance by officers and agents, as defined, of the department. The other amend- 
ments are largely by way of clarification and to bring the act up to date. 


Gasotine TAX AMENDMENT Act, 1946 (c. 35).—Power is given to make 
regulations prescribing the remuneration to be paid to the persons charged with 
the collection of gasoline tax, requiring such persons to furnish surety bonds 
in a prescribed form and amount, and exempting any class of persons from pay- 
ment of the tax. 

Hicguway TRAFFIC AMENDMENT Act, 1946 (c. 39).—At present subsection 
1 of s. 56 provides for the impounding of a motor vehicle on conviction of the 
driver on any of certain charges. The present amendment provides that this 
provision shall not apply where a person pleads guilty unless before the plea 
he has been given notice of the effect of a conviction. The same type of amend- 
ment is made to s. 78 dealing with suspension of a driver’s licence and owner’s 
permit. 

Hours oF WorK AND VACATIONS WITH Pay AMENDMENT Act, 1946 (c. 40). 
—The industry and labour board is given power to make regulations prescribing 
the maximum number of hours which may elapse between the commencement 
and termination of the daily work period or periods of an employee, and pro- 
viding for paying to an employee who ceases to be employed by the employer 
a portion of one week’s pay in lieu of a vacation with pay, according to the 
proportion of a full working year the employee has worked for the employer. 

INDUSTRIAL FarMs AMENDMENT Act, 1946 (c. 41).—The lieutenant-gov- 
ernor-in-council may now establish industrial farms anywhere in Ontario at 
the expense of the province. By order-in-council, an industrial farm may be 
made the common gaol for a county or district or a combination of them, but 
no order can be made until a lock-up has been provided for the temporary 
custody of prisoners. 

INSURANCE AMENDMENT Act, 1946 (c. 42).—This act contains several 
amendments to The Insurance Act, but one is of widespread interest. The 
amendments to s. 153 make clear the rights of an ordinary beneficiary in a life 
policy, especially his right to sue the insurer on the contract on the death of 
the insured. Considerable doubt as to the existence of these rights had been 
raised by the trial judgement in Deckert v. The Prudential Insurance Co. of 
America, [1943] O.R. 448. The effects of a declaration as to beneficiary con- 
tained in a will or other instrument in writing are also clarified. 

JupicatureE AMENDMENT Act, 1946 (c. 43).—The number of judges of 
the high court, exclusive of the chief justice, is raised from twelve to fourteen. 
The chief justice of the high court is given power to make readjustments or 
reassignments of the arrangements made by the judges as to the holding of any 
of the courts, the transaction of business in the high court, and the judges to 
hold the courts. 

LAND Surveyors AMENDMENT Act, 1946 (c. 45).—The provisions of s. 23 
permitting a reduced period of apprenticeship for graduates of certain courses 
at certain colleges and universities, are extended to graduates of any other 
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educational institution approved by the board of examiners in a course con- 
sidered by the board equivalent to those specifically enumerated. The board is 
also given discretion in the case of servicemen to reduce the length of the 
apprenticeship period. 

Liguor Licence Act, 1946 (c. 47).—This act replaces The Liquor Authority 
Control Act, 1944. It makes provision for the sale of beer, wine, and spirits 
in various types of premises. The classes of premises (or rooms) will be known 
as dining lounge, dining room, lounge, and public house, there being three types 
of the last mentioned. In general the situation is that in a dining lounge spirits, 
including beer and wine, may be served with meals; in a dining room beer and 
wine may be served with meals; in a lounge spirits, including beer and wine, 
may be sold without food, and in a public house beer only may be served. 
Licences for the various classes of premises as defined in the act will be avail- 
able for the following classes of establishments; hotels or inns, taverns, restau- 
rants, public houses, and also for clubs, military messes, railway cars, and 
steamships. In the case of hotels and taverns, all four classes of licences are 
available, the principal distinction being that in taverns rooms may not be rented 
on a daily basis. Clubs, military messes, railway cars, and steamships are also 
eligible for all four classes of licences. Restaurants may obtain only a dining 
room licence and public houses may obtain only a public house licence. Pro- 
vision is also made for the issue of banquet or entertainment permits for the 
serving of liquor on designated premises on special occasions. The act will be 
administered by a board similar to that which presently exists under The Liquor 
Authority Control Act. Among the first functions of the board which will 
require to be performed is the re-classification of establishments existing under 
The Liquor Authority Control Act, and the classification of proposed establish- 
ments. There are several restrictions in the act as to the issue of licences in 
areas which are dry under existing legislation and also as to the issue of licences 
in smaller centres until an appropriate vote has been taken. The local option 
provisions provide for the taking of sixteen different questions so as to permit 
the residents of a municipality to vote upon a form of sale which is described 
with exactness, instead of voting on a general question relating to sale. 


LoAN AND Trust CorPORATIONS AMENDMENT Act, 1946 (c. 48).—Par 
value of shares of capital stock of these companies may now be any multiple 
of $5.00 but not less than $10.00 nor more than $100.00. The investment powers 
of loan companies are brought into line with those of trust companies and insur- 
ance companies. Provision is made for the lieutenant-governor-in-council to 
increase the amount which may be received as deposits. A minimum of 20 per 
cent. of the money deposited with the company must now be maintained in 
liquid securities. The sections dealing with the vote of shareholders in case 
of amalgamations, and with the disposition of deposits or debentures on the 
death of the depositor or holder, are clarified. 

Marine INsurANcE Act, 1946 (c. 51).—This act is the first Ontario act 
dealing specifically with marine insurance. It codifies those principles of the 
law relating exclusively to marine insurance and follows exactly The Marine 
Insurance Act, 1906 of the United Kingdom. 

MENTAL INCOMPETENCY AMENDMENT Act, 1946 (c. 53).—Where a person 
who has been declared incapable of managing his affairs through mental in- 
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firmity arising from disease, age, drunkenness, or the use of drugs, is cured 
within a period of one year from the date of the order, he may now apply by 
leave of the court for the return of his property. Formerly no such proceedings 
could be taken under any circumstances within the one year period. 


MINIMUM WAGE AMENDMENT Act, 1946 (c. 54).—Under clause (d) of 
s. 3 of the act, the industry and labour board may now establish a minimum 
wage for any working period. Formerly it was limited to any regular working 
period. The power of the board to establish minimum hourly rates of wages 
for overtime work and for employees who regularly work less than forty hours 
per week is no longer restricted to a minimum of one-fortieth of the weekly 
minimum wage. Owing to the provisions of The Hours of Work.and Vacations 
with Pay Act, there is no longer any need of s. 4 which prescribes the maximum 
number of hours with respect to which a minimum wage may be established, 
and this section is repealed. 

Mininc Tax AMENDMENT Act, 1946 (c. 56).—S. 14 of the act is amended 
so as to increase the acreage tax from 5 to 10 cents per acre and to provide a 
tax on mining rights in municipalities as well as on mining land in unorganized 
territory. Exempted from the tax are mining rights in land situated in a munici- 
pality where the lands have been subdivided, mining rights in land in southern 
Ontario used solely for production of natural gas and petroleum, and agricultural 
lands. “Mining rights” and “municipality” are now defined. The provision 
permitting a deduction in ascertaining and fixing annual profits, for taxes pay- 
able to the parliaments of the United Kingdom or the Dominion is repealed. 
The repeal section is to come into force on a day to be named by the lieutenant- 
governor by proclamation. 

Minors’ Protection AMENDMENT Act, 1946 (c. 57).—This amendment 
provides that the keeper of a licensed billiard, pool or bagatelle room shall not 
admit a child under 18 years thereto or allow him to remain unless the child is 
accompanied by his parent or legal guardian. The former permission where the 
keeper had reason to believe that the child was there with the consent of his 
parent or guardian is no longer applicable. 


Money-Lenpers AMENDMENT Act, 1946 (c. 58).—The provisions of The 
Money-Lenders Act requiring registration of money-lenders are repealed as 
they no longer-serve any useful purpose since the passage of The Small Loans 
Act by the Dominion. The name of the act is changed to The Unconscionable 
Transactions Relief Act. 


MoTHERS’ ALLOWANCES AMENDMENT Act, 1946 (c. 59).—An allowance 
may now be paid to a wife of a man who has deserted her and has not been 
heard of for at least one year. The former requirement was three years. An 
allowance may be paid to the end of the school year for a child who is attending 
school and reaches the age of sixteen years during the school term. 


MuNICIPAL REFORESTATION AMENDMENT Act, 1946 (c. 62).—The munici- 
pal councils of townships are now given power to pass by-laws for entering 
into agreements for developing and managing lands designated for reforestation 
purposes and for leasing, selling, or otherwise disposing of such lands. The 
maximum levy by township councils for purchase of such lands is raised from 


$200 to $1,000. 
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Ontario Foop TERMINAL Act, 1946. (c. 63).—This act provides for the 
appointment of the Ontario food terminal board, the members to be appointed 
by the lieutenant-governor-in-council. The principal object of the board is to 
establish a wholesale fruit and produce terminal market to be known as the 
Ontario food terminal. The other objects of the board are incidental to this 


purpose, and the act follows the same plan and principles as The Stock Yards 
Act, 1944. 


ONTARIO NORTHLAND TRANSPORTATION COMMISSION AMENDMENT ACT, 
1946 (c. 67).—The principal change effected here is the change of the name of 
the railway from the Temiskaming and Northern Ontario Railway to the 
Ontario Northland Railway, with a corresponding change in the names of the 
act and the commission. Additional powers in connexion with hotels, lines of 
boats and vessels, and other undertakings, and to purchase or otherwise acquire 
companies are given. The commission no longer needs to obtain the consent 
of the lieutenant-governor-in-council in order to operate by electricity or other 
motive power. 

Optometry AMENDMENT AcT, 1946 (c. 68).—The board of examiners 
in optometry is given power to make regulations fixing the remuneration of 
the members of the board and providing for payment of the board’s necessary 
expenses. One of the requirements for exemption from registration was that 
the applicant should have been carrying on business as an optometrist or 
optician in Ontario on November 1, 1919. This date is amended to read April 
8, 1936. 

PHARMACY AMENDMENT Act, 1946 (c. 70).—Amendment is made to the 
act to enable the college of pharmacy to meet expenses by prescribing an 
entrance fee and increasing the annual fees and to place the distribution of fees 
on a more equitable basis. The sections permitting the addition of articles to 
schedules C and D are amended to make it clear that these amendments fall 
within the provisions of The Regulations Act, 1944. 


PLANNING Act, 1946 (c. 71).—This act is a revision of The Planning and 
Development Act. The principal new purpose is to enable municipalities to 
plan programmes for their future development designed to secure the health, 
safety, convenience, and welfare of their inhabitants. The secondary purpose 
is to require more adequate data to be furnished in connexion with plans of 
subdivision than has been required heretofore under The Planning and Develop- 
ment Act. The procedure in respect of preparation and approval of plans of 
subdivision is simplified. A third purpose is to give municipalities certain 
required powers in connexion with housing projects. 


Potice Act, 1946 (c. 72).—This act is a consolidation of the provisions 
regarding police which were formerly found in The Municipal Act and The 
Constables Act. It brings the existing provisions into line with modern con- 
ditions and provides in the circumstances and under the conditions prescribed 
for the use of the Ontario provincial police force in municipalities and other 
places where the use of the provincial force is found to be desirable. 


PowEr COMMISSION AMENDMENT Act, 1946 (c. 73).—Amendments are 
made to bring accounting practice in respect of application of income, reserve 
accounts, investment of funds, and application of sinking funds and the like into 
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closer conformity with modern conditions. The section dealing with the dis- 
position of surplus moneys by municipal hydro utilities has been revised, and 
a new s. 95a was enacted which draws more clearly the distinction between 
true accounting surplus and other funds not required for immediate use. The 
fiat provisions re actions against the commission and its members, formerly in 
The Power Commission Declaratory Act, 1937, have been inserted in the act, 
and the immunity of the property of the commission from process of law has 
been removed. 


PROFESSIONAL ENGINEERS AMENDMENT AcT, 1946 (c. 75).—Several sections 
of the act are re-enacted for purposes of clarifying and bringing up to date 
the provisions in respect to qualifications, registration, and other administrative 
matters. The substantive amendment in the re-enacted subsection 1 of s. 19 
which is the prohibition provision now enacts that no one who is not a member 
or licensee of the association shall use the title “Engineer” in such context or 
manner as to lead to the belief that he is a professional engineer. The penalty 
s. 33, in clause (a) provides a penalty for such use subject to s. 2 which pro- 
vides certain exemptions. 


Pusiic Hatts Act, 1946 (c. 77).—This act requires that no premises shall 
be used or offered for use as a public hall unless the owner holds a licence 
therefor from the municipality in which the premises are situate. Public hall 
is defined in the act, the main elements being that it be a place of public 
assembly where the premises are offered for hire or hired for the purpose of 
an assembly, or where a fee is charged or collection made. Theatres and 
premises used solely for religious purposes are excluded. 


Pustic HEALTH AMENDMENT Act, 1946 (c. 78).—A new section is added 
to the act providing that every expectant mother may obtain a free medical 
examination. The examination and tests are to be performed by a duly qualified 
medical practitioner in accordance with regulations made under the act, and a 
report to be forwarded to the minister of health. The medical practitioner is 
to receive a fee of $5.00 for every examination and report. 


Pusiic Lipraries AMENDMENT Act, 1946 (c. 80).—The council of a munici- 
pality on requisition of the public library board, may now raise money by 
public library debentures to such an amount that the annual amount required 
for debt charges thereon plus existing debt charges does not exceed one-half 
of the library rate claimable by the board. The former provision was one- 
fourth. The minister, subject to the approval of the lieutenant-governor-in- 
council, is now authorized to make regulations for delegating to the minister 
power to make special grants to any board. 


Pusiic UTILiTIeEs AMENDMENT Act, 1946 (c. 84).—Where a corporation 
supplies water beyond the municipality, the maximum term of an agreement 
therefor with a manufacturer is raised from five to ten years, and with a railway 
company from five to twenty years. The provision for an agreement for the 
supply of water to builders is deleted. An alternative method of financing the 
cost or maintenance of a water main by way of a special rate or rent is pro- 
vided by the new s. 15a. The new section 25a provides that the revenue of a 
utility is to be applied toward maintenance and management and a rate may be 
imposed only for the purpose of making up a deficiency. 
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Reav Estate AND Business Brokers Act, 1946 (c. 85).—The Real Estate 
Brokers Act is revised and extended to include persons known as business 
brokers. The new act prescribes a stricter code of rules to be observed by 
brokers and salesmen in transacting business. The provision now contained 
in The Statute of Frauds restricting the bringing of action for commission is 
carried into the new act and revised with a view to eliminating unfair use of 
the provision against the broker or salesman. 


SECURITIES AMENDMENT Act, 1946 (c. 86).—One amendment contained 
in this act makes it possible for the commission to apply to the supreme court 
for the appointment of a receiver, trustee, and manager of the property of a~ 
person or company in circumstances where the commission considers such ap- 
pointment desirable. 


STATUTE LABOUR AMENDMENT Act, 1946 (c. 88).—Statute labour in respect 
of unoccupied land of a non-resident owner shall now in all cases be commuted. 
Provision is made that where statute labour is in arrear and no price is offered 
at a sale, the minister of lands and forests may declare the land or the interest 
therein forfeited to the crown. 

STATUTE LAw AMENDMENT Act, 1946 (c. 89).—The Regulations Act, 
1944, prescribes a uniform system of filing, publication, and effective date of 
orders etc. which fall within the definition of “regulation.” The Statute Law 
Amendment Act now clears out of the statutes all provisions which are re- 
dundant in view of this act. Provisions that regulations shall have the same 
effect as if contained in the statute authorizing them are removed from the 
statutes, as are the requirements for tabling regulations in the house. An 
attempt has also been made to clear out unused statutes which were to come 
into force on proclamation and on which no action has been taken. 

Succession Duty AMENDMENT Act, 1946 (c. 90).—Where circumstances 
indicate that the market or exchange prices may be manipulated then the ex- 
change or market price does not automatically apply. Existing provisions for 
the non-reviewable determination by the treasurer of values of unlisted securi- 
ties are repealed so that the taxpayer may have the values determined by 
the courts. Absolute gifts inter vivos which were made over five years before 
the death are not now taxable. The incidence of taxation is clarified in cases 
where a will contains special provisions for payment of succession duty or 
like taxes. Provision is made for relieving Ontario estates from duplication 
of taxation where succession duty or a like tax is payable and paid in another 
jurisdiction which may be designated by the lieutenant-governor-in-council. 
Insurance moneys of non-residents are not now taxed in Ontario. Returns will 
be filed directly with the succession duty office instead of with the surrogate 
court which will have the effect of simplifying and expediting administration 
as well as preserving the confidential nature of the information. 

SurroGATe Courts AMENDMENT Act, 1946 (c. 93).—The office of the 
surrogate clerk is abolished and the duties of the office are transferred to the 
registrar of the supreme court. The will of a member of the air force is now 
provided for in the same manner as that of a soldier or mariner in connexion 
with proofs to lead to the granting of letter probate. S. 65a which is added 
to the act provides for the contestation by the personal representative of an 
unliquidated claim or demand. S. 65 had been limited by judicial interpretation 
to liquidated claims or demands. 
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TEACHERS’ Boarps oF REFERENCE Act, 1946 (c. 97).—This is a consolida- 
tion and revision of the former act made desirable owing to numerous amend- 
ments made in 1943. The principal changes made by the new amendments are 
(1) the provision for a board of reference of three members; (2) the im- 
position of restrictions upon a teacher who has terminated an engagement in 
a manner not agreeable to the board which employed him; and (3) the pro- 
vision that the meetings of a board of reference shall be held én camera. 


Tourtst Camp Recuration Act, 1946 (c. 100).—This act gives the 
lieutenant-governor-in-council broad powers to make regulations respecting 
licensing, classification, and inspection of tourist camps, and establishing min- 
imum requirements as to area, number, fire prevention, sanitary facilities, and 
other such matters. Municipal councils are authorized to pass by-laws pre- 
scribing further requirements. 


TREES CONSERVATION Act, 1946 (c. 102).—This act provides that with the 
approval of the minister of lands and forests the council of a county, and in a 
territorial district the council of a township may pass by-laws restricting and 
regulating the cutting of trees in any part of the county or township and pro- 
viding for the appointment of officers to enforce such by-laws. A by-law made 
under the act is not effective to do certain things set out in s. 2, as for example 
it must not interfere with the right of the occupant of land to cut trees thereon 
for his own use. 


VENEREAL DISEASES PREVENTION AMENDMENT Act, 1946 (c. 103).— 
An infected person is now required to conduct himself so as not to expose 
other persons to infection and to take treatment considered adequate by the 
attending physician and the minister. A new offence is established, viz, during 
treatment, changing the place of residence without giving due notice of the 
proposed change and new address to the attending physician. The provision 
as to designating each case by a number instead of a name is made mandatory. 


VETERANS Houstnc AMENDMENT Act, 1946 (c. 104).—This amendment 
is intended to enable an agreed amount to be paid in lieu of taxes in respect 
of houses or housing accommodation erected under The Veterans Housing 
Act, 1945, or veterans’ holdings under The Veterans’ Land Act, 1942 (Canada). 


Warenouse Receipts Act, 1946 (c. 107).—This act prescribes the law 
applicable to warehouse receipts. It follows exactly the provisions of the 
uniform act adopted at the 1945 conference of the commissioners on uniformity 
of legislation in Canada. It has been enacted in British Columbia (1945) and 
in Manitoba (1946), and is similar to the act now in force in most of the states 
of the Union. 


Wartime Hovstnc AMENDMENT Act, 1946 (c. 108).—The section re- 
specting agreements as to war-time housing is extended to cover cases where 
housing is erected on land owned by Canada or the municipality. Where such 
an agreement is in effect the land is exempted from taxation, including local 
improvement rates. The provision requiring such agreements to terminate six 
months after the war is repealed, and an agreement may authorize the munici- 
pality to except the land vested in Canada or the municipality and the houses 
thereon from certain municipal by-laws. The new s. 10a provides a method 
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of winding-up the plan, and various other amendments concerned with ad- 
ministration are made. 


WorKMEN’s COMPENSATION AMENDMENT Act, 1946 (c. 111).—Provision 
for medical aid as well as compensation is extended to include persons engaged 
in industries under schedule 2, being those industries in which the employers 


are individually liable to pay the compensation instead of paying an assessed 
amount into the general fund. 


D. M. TREADGOLD 
Office of the Legislative Counsel, Toronto. 


QuEBEC 
10 Geo. VI: Acts passed, 120; Public, 55; Private, 65. 


Epucation.—C. 5 authorizes the lieutenant-governor-in-council to establish 
at Montreal a school for the training of technicians in preventive medicine and 
in public health in collaboration with the University of Montreal. C. 6 author- 
izes the establishment of a school of forestry at Quebec in collaboration with 
Laval University. C. 7 authorizes the establishment of an agricultural school 
at Sherbrooke. C. 8 authorizes the Quebec-Hydro Electric Commission to 
give courses in experimental electrical engineering gratuitously to students in 
civil or electrical engineering. 


LEGISLATURE.—C. 11 amends the legislature Act with reference to indemni- 
ties and allowances for expenses. 


GAMING ApPpaARATUS.—C. 19 enacts that no gaming apparatus shall be the 
object of any right whatsoever of property or possession and provides for the 
seizure and confiscation of such apparatus. 


EpucaTIONAL Finances.—C. 21 attempts to meet the serious financial 
situation of the various school corporations by financial expedients other than 
the taxation of real estate. Under the statute, a special education fund is set 
up into which holders of timber limits, owners of wooded territories except 
farmers, holders and owners of hydraulic powers situated in the province, the 
Quebec Hydro Electric Commission, and the provincial treasurer are to make 
contributions at designated rates. The statute also provides for the re-organiza- 
tion of school finances and the issue of bonds by the Quebec municipal com- 
mission guaranteed by the government of the province and for the exchange 
of such bonds for the outstanding bonds of the various school corporations. 


SoctaL WELFARE AND YoutH.—C. 22 provides for the creation of a depart- 
ment of social welfare and of youth in order that the government may give special 
attention to problems of social welfare and to the future of the youth of the 
province. 


Forest Excuances.—C. 25 provides for the granting to certain companies 
of renewable cutting licences on crown lands at a price not less than $500 a 
square mile and for exchanges with owners of forest lands or with holders of 
timber limits. 


18 
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Quesec-Hypro Exvectrric Commission.—C. 26 authorizes the commission 
to enter into agreements with municipal corporations and school corporations 
for the payment of fixed sums of money in lieu of all taxes, contributions, 
assessments, and dues for municipal services. C. 27 authorizes Quebec-Hydro 
and Beauharnois Light, Heat and Power Company to establish a joint pension 
system for their permanent employees. C. 28 authorizes Quebec-Hydro and 
Beauharnois Light, Heat and Power Company to make loans to their employees 
to build or improve their dwelling-houses or to pay off hypothecs encumbering 
them. C. 29 provides for the construction by Quebec-Hydro of a storage dam 
at Lake Dozois. 

AcricuLtture.—C. 31 provides for agreements between- the minister of 
agriculture and the federal government for the execution of a programme of 
drainage works. C. 32 authorizes the farm credit bureau to lend an additional 
amount of $5 million to farmers. 


Mintmum Wace Act.—C. 39 empowers the minimum wage commission 
to determine by ordinance the rate of increase for wages to be paid for over- 
time to an employee engaged and paid by the hour and not subject to a col- 
lective agreement, as well as the vacations with pay to be given by an employer 
to employees. 


Pustic HeattuH.—C. 41 authorizes the government to adopt such measures 
as it deems expedient to combat tuberculosis and more particularly, acting on 
the recommendation of the minister of health, to contribute to the cost of 
enlarging, constructing, and equipping sanitoriums, to bear the costs of the 
hospitalization of indigent consumptives and the training of specialists in the 


treatment of this disease and in anti-tubercular education campaigns. 


Mininc.—C. 42 authorizes the minister of mines to grant a special ex- 
ploration licence to Hollinger North Shore Exploration Company Limited 
affecting an area not exceeding 3,900 square miles in the New Quebec area, 
with especial reference to the exploitation of iron ore. 


PROVINCIAL Pusticity.— C. 44 provides for the setting up of an adminis- 
trative service to be called the provincial publicity bureau among the duties 
of which are the carrying out and supervision of a central service of cinematog- 
raphy, of photography, of documentation, of propaganda, and of publicity and 
touristic information. 


AccountTancy.—C. 47 provides for the regulation of the practice of account- 
ancy and auditing in the Province under the supervision of the institute of 
chartered accountants of Quebec. 


E. W. Rowat 


Montreal. 
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WESTERN PROVINCES 
(a) Alberta 
11 Geo. VI: Acts passed, 82; Public, 69; Private, 13. 


ALBERTA INDUSTRIAL CoRPORATION.—C. 7 constitutes the Alberta industrial 
corporation which is empowered to lend money to any person. firm, or corpora- 
tion carrying on or proposing to carry on in Alberta any manufacturing, pro- 
cessing, or industrial business. The corporation shall not be deemed to be an 
agency or emanation of the crown. It is authorized to raise money by the issue 
of debentures up to $5 million. 


BILL oF Ricuts.—Part 1 of the Alberta Bill of Rights Act (c. 11) sets out 
“certain basic rights and responsibilities of citizenship” of every citizen of 
Alberta; it also contains additional declarations as to the rights of (7) citizens 
under nineteen years of age, (i#) citizens of not less than nineteen years of age 
and not more than sixty years of age, (1%) citizens who have reached the age of 
sixty. Part 1 deals with the constitution and functions of a board of credit 
commissioners which is to be appointed by the lieutenant-governor-in-council. 
The act is to come into force on proclamation but not until its validity has been 
determined by a reference to the supreme court of Alberta. 


Co-OPERATIVE ASSOCIATIONS.—The Co-operative Associations Act, 1946 
(c. 6) incorporates in one act the provisions relating to co-operative associa- 
tions and co-operative marketing associations which had previously been gov- 
erned by separate statutes. It also contains the provisions which were formerly 
contained in the Co-operative Activities Supervision Act. 


CULTURAL DEVELOPMENT.—C. 9, The Cultural Development Act, authorizes 
the lieutenant-governor-in-council to establish boards, whose functions shall be 
the encouragement, co-ordination, expansion, and development of the cultural 
life of the province. Provision is also made for the appointment of a co-ordi- 
nator of cultural activities. 


Game.—The Game Act, 1946 (c. 4) completely replaces the previous act. 
The new enactment is much longer due mainly to the inclusion of more com- 
plete provisions in part 111—Fur ; and to the insertion of a new part which deals 
with dog-trainers, guides, outfitters, game-farmers, and fur-farmers; provision 
is made for the licensing of all persons who engage in any of these occupations. 


HEALTH INSURANCE.—The Alberta Health Insurance Act, 1946 (c. 3) en- 
ables provision for the prevention of disease and the application of all necessary 
diagnostic and curative procedures to be made through the establishment of 
health insurance districts. Provision is made for the director of health insur- 
ance establishing health insurance districts to which the provisions of the act 
shall apply and preparing a scheme showing the services to be given to residents 
of the district. The scheme is submitted to the voters of the district and be- 
comes effective only if it is ratified by 60 per cent of the voters voting on the 
question. Each municipality in the district is to pay to the minister of health 
an annual fee for each adult resident who is entitled to the benefit of the act; 
each adult then becomes indebted to his municipality for the amount of the 
annual fee. The act is to come into force upon proclamation. 
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Lanp Sates.—C. 54 provides that the Land Sales Prohibition Act shall 
remain in force until May Ist, 1947. 

Limitation oF Actions.—C. 40 provides that where any person has a claim 
against the estate of a deceased person and the claim was not barred at the 
date of death an action may be brought within the time otherwise limited for 
the bringing of the action or within two years from the date of death, whichever 
period is the longer. 


Op Ace Pensions.—C. 6 ratifies an agreement dated April 1, 1944 entered 
into between the province and the Dominion. 


Savincs CertiFicates.—C. 25 amends the Savings Certificates Act by en- 
abling the provincial treasurer to receive not only deposits of money which are 
repayable to the depositor but also deposits which are repayable to the depositor 
or his transferee and provides for the issue of the necessary transferable savings 
certificates. 


Urspan Mininc.—C. 64 restricts the scope of the Urban Mining Operations 
Act by making it applicable only to coal mines instead of to mines of any 
description. 


(b) British Columbia 
10 Geo. VI: Acts passed, 82; Public, 80; Private, 2. 


ANNuAL Ho.ipays.—The Annual Holidays Act (c. 4) provides for every 
employer giving every one of his employees an annual holiday of at least one 
week with pay for every working year of his employment. The act is not to 
affect any other statutory or contractual provision or any custom that ensures 
to an employee more favourable conditions in respect of holidays than those 
provided by the act. 


Beer CattLe Propucers’ AssistaANce.—C. 7 makes provision for the grant- 
ing of assistance to beef-cattle producers. From the purchase price of every 
bovine animal, other than a cow, sold to a packer, the packer is to deduct the 
sum of 30 cents. The amounts deducted are paid into a trust fund in the de- 
partment of agriculture. Such sums as the minister of agriculture thinks proper 
are to be paid from the trust fund to such association of beef cattlemen as is 
deemed to be representative of the beef cattlemen of British Columbia for the 
promotion of work for the benefit of the beef-cattle industry. 


Consumer Crepit.—The Consumer Credit Act (c. 16) empowers the 
lieutenant-governor-in-council to make regulations respecting the sale and 
purchase of goods on credit or on the deferred payment plan. Such regulations 
cannot become operative before the date when the regulation of consumer credit 
by the Wartime Prices and Trade Board terminates and must cease to be opera- 
tive on the date on which the first session of the legislature in 1947 ends. 


Fisuertes.—C, 28 amends the Fisheries Act by providing for the licensing 
of persons who harvest or process kelp or other aquatic plants and by enabling 
the commissioner of fisheries to make regulations for the purpose of regulating 
the production, harvesting, and processing of kelp and other acquatic plants 
and to make regulations for the growing, cultivation, and distribution of shell- 
fish. 
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GasoLinE Tax.—The Coloured Gasoline Tax Act (c. 70) makes provision 
for the sale and use of purple gasoline and for the imposition on the purchaser 
of purple gasoline of a tax at the rate of 1 cent per gallon. The Gasoline Tax 
Act will no longer apply to purple gasoline. C. 71 amends the Gasoline Tax 
Acts by increasing the rate of tax on gasoline other than purple gasoline. Both 
acts are to come into force on proclamation. 


HEALTH AND WELFARE.—C, 31, which is to come inte force on proclamation, 
creates the department of health and welfare. The department is to have charge 
of all matters relating to public health, social welfare, and social assistance. It 
is to be divided into two branches—the branch of public health and the branch 
of social welfare; each branch is to be under the jurisdiction of a separate 
deputy minister. 


MAINTENANCE OrpeRS.—The Maintenance Orders (Facilities for Enforce- 
ment) Act (c. 42) is designed to facilitate the reciprocal enforcement in British 
Columbia of maintenance orders made in England, Northern Ireland, and other 
parts of His Majesty’s dominions and vice versa. 


Ortometry.—C. 54, the Optometry Act, 1946, regulates the practice of 
optometry. It repeals the Optometry Act, R.S.B.C. 1936, c. 209. 


PHYSIOTHERAPY.—The Physiotherapy and Massage Practitioners Act (c. 
59) which is enacted to govern the practice of physiotherapy and massage in- 
corporates the association of physiotherapists and massage practitioners of 
British Columbia. The members of the association are divided into three 
classes: (a) chartered physiotherapists, (b) physiotherapists, and (c) massage 
practitioners. The act also constitutes a board of physiotherapists and massage 
practitioners, which is divided into three sections. Regulations governing the 


practice of physiotherapy and massage are to be made by the board or by a 
section of the board and shall be subject to the approval of the lieutenant-gov- 
ernor-in-council. 


ProBATION OFFicers.—The Probation Act (c. 60) provides for the ap- 
pointment of one or more probation officers. It is the duty of such officers to 
procure and report information relating to persons convicted by criminal courts 
and to act for the purposes of s. 1081 of the Criminal Code, and s. 72 of the 
Summary Convictions Act. 


Stum CLEARANCE.—C. 66, the Slum Clearance Assistance Act, makes pro- 
vision for the province giving financial assistance to municipalities in the 
clearance of slum areas. It provides for provincial grants being made to muni- 


cipalities which obtain grants from the Dominion under the National Housing 
Act, 1944. 


(c) Manitoba 
10 Geo. VI: Acts passed, 111: Public, 100; Private, 11. 


Crepit Unions.—C. 9, the Credit Unions Act, 1946, which replaces Part 
vir of the Companies Act contains complete provisions as to the incorporation, 


management, supervision, and dissolution of credit union societies. It is to come 
into force on proclamation. 
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Deramation.—C. 11, the Defamation Act, is entitled An Act to make 
uniform the Law respecting Defamation. It is designed to assimilate the law 
relating to libel and the law relating to slander and deals particularly with 
pleading and procedure, privileged occasions, the presumption of damage, de- 
famation by newspapers and broadcasting stations, and libels against races or 
religious creeds. C. 7 amends the County Courts Act by deleting “libel” from 
the list of torts over which county courts have no jurisdiction. Incidental 
ancillary changes are made in the King’s Bench Act by c. 8, in the Newspapers 
Act by c. 38, and in the Trustee Act by c. 66. 


Evipence.—C. 13 amends the Manitoba Evidence Act by enabling a husband 
or wife to give evidence that he or she did, or did not, have sexual intercourse 
with the other party to the marriage at any time, or within any period of time, 
before or during the marriage. 


Farm IMPLEMENTS.—C. 15 revises, varies, and adds greater particularity to 
the fundamental definitions of “implement,” “large implement,” and “small im- 
plement” as used in the Farm Implement Act. It also provides that where the 
vendor of an implement (other than a second-hand or rebuilt implement) is not 
the maker thereof, the purchaser may maintain an action against the person 
who sold the implement to the vendor, as well as against the vendor, for the 
breach of any warranty set out in the statutory form of contract for sale; such 
person is entitled to be fully indemnified by the vendor against such liability. 


GOVERNMENT Air SERvICE.—The Manitoba Government Air Service Act 
(c. 18) establishes the Manitoba government air service as a branch of the 
department of mines and natural resources. It enables the department to pro- 
vide air transportation and short-wave radio communication in connexion with 
the work of the provincial government or of the government of Canada or for 
such other purposes as may be deemed useful and expedient for the proper 
conduct of the business of the government. 


Hicuway Trarric.—C. 21 makes provision for the issue of “a financial 
responsibility card” to a person who is insured under “a garage and sales 
agency policy” of insurance. 

Historic Sites.—C. 22. The Historic Sites Preservation Act, provides 


for the preservation of historic sites, anthropological objects, and ethnological 
objects. 


Hovstnc.—C. 23 makes provision for implementing the provisions of the 
National Housing Acts of Canada. 


JupcemMents.—C. 27 prescribes a form of assignment of judgement, and 
makes provision for the registration of the assignment in the court in which 
the judgement was recovered. 


LecitimaTion.—C. 30 makes provision for the legitimacy of the children 
of parents who have been married pursuant to an order of presumption of death 
of the previous spouse of one of the parents. 


Lien Nortes.—C. 31 enacts that where a bailor retakes possession of a chat- 
tel for breach of condition in a receipt note, etc., he must retain the chattel 
for twenty days in the same condition as at the time he retakes possession; the 
bailee may redeem the chattel within that period. 
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LIMITATION oF Actions.—C. 32 amends the Limitation of Actions Act, 
1931, by revising the rules relating to the effect of written acknowledgements 
and part payments, to actions for the recovery of money charged on land, to 
actions against trustees, and to actions in respect of claims to the personal 
estate of a deceased person. New sections have been added dealing with actions 
under agreements for the sale of land, actions under conditional sales of goods, 
and actions respecting the conversion of chattels. 


MAINTENANCE ORDERS.—The Maintenance Orders (Facilities for Enforce- 
ment) Act, 1946 (c. 35) is designed to facilitate the reciprocal enforcement in 
Manitoba of maintenance orders made in England, Northern Ireland, and other 
parts of His Majesty’s dominions and vice versa. 


MARRIAGE.—By virtue of c. 36, which is to come into force on proclamation 
the Marriage Act will provide that no marriage shall be solemnized unless each 
of the parties has undergone a serological test for syphilis based on a blood 
sample taken not more than thirty days before the marriage. 


NaturopatHy.—C. 106, a private act, is to be cited as the Naturopathic 
Act; it incorporates the Manitoba naturopathic association. The general 
purpose of the act is to regulate the practice of naturopathy. The power to 
make the requisite regulations is vested in the board of naturopaths, the election 
and duties of which are among the things to be dealt with by the regulations. 


REAL Property.—C. 53, amending the Real Property Act, permits the 
registration of caveats or notices of security based on documents in the form 
set out in Schedule G to the Bank Act (Canada), but preserves the priority of 
a lien for taxes. 


Testator’s FAMILY MAINTENANCE.—The Testator’s Family Maintenance 
Act, c. 64, is introduced for the benefit of the dependants (wife, husband, and 
children) of a testator. If the testator’s will failed to make adequate provision 
for the proper maintenance and support of a dependant, the court may, on 
the application of the dependant, order that adequate provision be made out 
of the estate for his proper maintenance and support. 


WAREHOUSE ReEcerpts.—C. 69 enacts the Warehouse Receipts Act which 
follows very closely the uniform act drafted by the commissioners on uniformity 
of legislation. 


Witts.—C. 70 deletes from the Wills Act s. 32, which provides that a child 
born after the death of its father, there being no provision for it in the father’s 
will, shall share in the estate as if the father had died intestate. 


(d) Saskatchewan 
9 Geo. VI: Acts passed, 120; Public, 118; Private, 2. 


ArcHives.—The Archives Act, 1945 (c. 113) deals with the preservation 
of certain public documents, certain other documents bearing on the history of 
Saskatchewan, and certain historic sites. The act creates an office to be known 
as the archives of Saskatchewan and provides for the appointment of a provin- 
cial archivist and a Saskatchewan archives board. 
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ATTACHMENT oF Dests.—C. 26 enacts that no moneys owing by the govern- 
ment of Saskatchewan to a person employed by it shall be attachable unless 
thirty days written notice of intention to issue a garnishee summons has been 
given to the provincial treasurer; the notice shall cease to have any effect un- 
less the garnishee summons to which it relates is served not later than the last 
day of the month next following the month in which it is served. The ex- 
emptions from attachment in the case of wages or salary are increased. It is 
provided that no debt due to a municipal corporation shall be liable to attach- 
ment. 

CANCELLATION OF INDEBTEDNESS FOR SEED GRAIN AND SuppPLies.— C. 54 
cancels in many cases the indebtedness outstanding in respect of advances of 
seed grain, fodder, or other commodities made in various years commencing 
with 1918 and ending with 1938. 


Community PLanninc.—S. 51, the Community Planning Act, 1945 replaces 
and substantially alters the Town Planning Act. 


CONCLUSION OF THE War.—For the purpose of fixing the date of the con- 
clusion of the war, c. 117 adopts the date to be fixed by the governor-general- 
in-council under s. 2 of the War Measures Act. 


Crown Corporations.—The Crown Corporations Act, 1945 (c. 17) em- 
powers the lieutenant-governor-in-council to create corporations for the purpose 
of operating any designated industrial or commercial enterprise or undertaking, 
the operation of which on behalf of the province is deemed advisable for the 
public good. The lieutenant-governor is also empowered to expropriate any 
land or works where the taking of the same is thought necessary for the opera- 
tion of the business of a crown corporation. 

Evipence.—S. 26a of the Saskatchewan Evidence Act which deals with the 
admissibility of photographic copies as evidence has been completely recast by 
c. 24. 

GoverNMENT House.—The Government House Act which provided that the 
government house property should, without rent, be placed at the disposal of 
the lieutenant-governor and which provided for the payment of the expenses 
of maintenance and furnishing is repealed by c. 7. 

Hovusinc.—C. 57 makes provision for implementing the provisions of the 
National Housing Act, 1944, of Canada. 


InsuRANCE.—C. 34 amends the Saskatchewan Insurance Act by providing 
that the beneficiary or the trustee of a contract of life insurance may, at the 
maturity of the contract, enforce for his own benefit or as such trustee the pay- 
ment of insurance money appropriated to him by the contract or by a declara- 
tion, but the insurer can set up any defence which it could have set up against 
the insured. The amendment is to come into force on proclamation. 

Kinc’s CounseLt.—C. 81 provides that no appointment of a barrister to be 
a king’s counsel shall be made unless the appointment has been approved by a 
committee consisting of the attorney-general, the chief justice of Saskatchewan, 
the chief justice of the king’s bench and two benchers of the law society of 
Saskatchewan. 

MARKETING OF NATURAL Propucts,—The Natural Products Marketing 
Act (c. 18) is designed to provide for the promotion, control, and regulation 
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(including prohibition) of the transportation, packing, storage, and marketing 
of natural products by means of schemes to be established by the lieutenant- 
governor-in-council and to be administered by marketing boards. 

MARRIAGE.—By virtue of c. 85, which is to come into force on proclamation, 
the Marriage Act is to provide that no marriage shall be solemnized unless 
each of the parties has undergone a medical examination within thirty days 
before the marriage and the examination includes a serological test for syphilis. 

PuysioTHERAPY.—C. 84, the Physical Therapists Act, 1945 which is enacted 
to govern the practice of physiotherapy and massage incorporates the Saskatch- 
ewan physical therapists’ association the members of which are divided into 
two classes: (@) physiotherapists, and (b) masseurs. The regulations govern- 
ing the practice of physiotherapy and massage are to be made by the minister 
of public health with the approval of the council of the association. The act 
comes into force on proclamation. 

PROVINCIAL ELections.—C. 3 amends the Saskatchewan Election Act by 
reducing the minimum age for both candidates and voters from twenty-one 
years to eighteen years. 

Veuicites.—The Vehicles Act, 1945 (c. 98) consolidates and, to some ex- 
tent, amends, the previous legislation in that field. 

VETERINARY SERVICES.—The Veterinary Services Act, 1945 (c. 75) is in- 
tended to increase the veterinary setvices available in rural areas. The opera- 
tion of the act depends on two, three, or four contiguous rural municipalities 
collaborating to establish a veterinary service district; a veterinary service 
board is then set up in the district for the purpose of taking charge of the 
operating of the act in that district. 

WorKMEN’s CoMPENSATION.—C. 103-5 make various changes in the law 
relating to workmen’s compensation. In particular, c. 105, the Blind Workmen’s 
Compensation Act, 1945, makes special provision for the compensation of blind 
workmen for injuries sustained in the course of their employment. 


10 Geo. VI: Acts passed, 118; Public, 109; Private, 9. 


AGroLocists.—The Agrologists Act, 1946 (c. 68) provides for the regula- 
tion of the practice of agrology. It incorporates the Saskatchewan institute of 
agrologists; all practising agrologists must become members of the institute. 

AUTOMOBILE ACCIDENT INSURANCE.—C. 11, the Automobile Accident In- 
surance Act, 1946, deals with insurance against loss from personal injuries 
arising out of the operation of motor vehicles. Whenever a certificate of regis- 
tration for a vehicle, an operator’s licence, etc., is issued, the applicant is re- 
quired to pay a premium to the Saskatchewan government insurance office. 
When loss results from bodily injuries sustained as a result of riding in, col- 
liding with, or being run down by a motor vehicle the injured person is paid 
compensation by the office. The rates of compensation are prescribed in the 
act. 

DESTRUCTION OF REGISTERED Documents.—C. 95, the Registered Docu- 
ments Destruction Act, 1946 enables the lieutenant-governor-in-council to order 
that certain registered documents relating to personal property be destroyed, 
or transfered to the archives of Saskatchewan or to the legislative library. 
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Epucation Tax.—C. 14 amends the Education Tax Act by exempting all 
food and drink for human consumption (other than spirituous, malt, and vinous 
liquors) from the tax imposed by the act. No vendor shall dispose of his stock 
in bulk without first obtaining a clearance certificate from the provincial treas- 
urer. 


Evinence.—C. 21 amends the Saskatchewan Evidence Act by enabling a 
husband or wife to give evidence that he or she did, or did not, have sexual 
intercourse with the other party to the marriage at any time, or within any 
period of time, before or during the marriage. 


Frozen Foop Locxers.—The Frozen Food Locker Act, 1946 (c. 85) makes 
provision for licensing and regulating persons who engage in the business of 
a frozen food locker plant. 


Fue, PetroLeum Tax.—The Fuel Petroleum Products Act, 1946 (c. 15) 
provides for the imposition of a tax on the use of gasoline and a tax on com- 
panies which engage in the business of selling or distributing gasoline and for 
the licensing of vendors of fuel-petroleum products; it consolidates and amends 
the legislation in that field. 


Heart Services.—The Health Services Act, c. 81 makes extensive pro- 
vision for providing hospital, medical, dental, and nursing services and drugs, 
appliances, and treatment throughout the province. 


HospiTatizaTion.—C. 82, the Saskatchewan Hospitalization Act, 1946, de- 
clares that every resident of Saskatchewan who is registered pursuant to the 
act and who was a resident of Saskatchewan for six months prior to registra- 
tion shall be entitled to receive hospital services. Payments for hospital services 
rendered to such persons are to be made out of provincial funds. To assist in 
financing the scheme the act provides for an annual tax not exceeding $5.00 
per person with a maximum of $30.00 for any one family. See also: the Hospi- 
tal Standards Act, 1946 (c. 99) which provides for the inspection, classification, 
and standardization of hospitals. Both acts are to come into force on proclam- 
ation. 

Jurirs.—C. 20, which is to come into force on proclamation, amends the 
Jury Act by increasing, for the purposes of civil actions, the number of jury- 
men from six to twelve. Necessary ancillary amendments are made to the 
king’s Bench Act by c. 17. 


LaNnp TitLes.—The Land Titles Act is amended by c. 24 which enables a 
judge to vary, cancel, or substitute in whole or in part any building restriction 
which is protected by caveat and to discharge or vary the caveat. It also pro- 
vides a procedure whereby when one of the joint-owners of any land, mortgage, 
or lease dies, the survivor may make an application to be registered as owner 
thereof. 


MAINTENANCE Orpers.—The Maintenance Orders (Facilities for Enforce- 
ment) Act, 1946 (c. 22) is designed to facilitate the reciprocal enforcement in 
Saskatchewan of maintenance orders made in England, Northern Ireland, and 
other parts of His Majesty’s dominions and vice versa. See also: c. 70 and 71. 

MunicipaL Expropriation.—C. 45, the Municipal Expropriation Act, 
1946, provides the procedure to be followed by any municipality when it wishes 
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to expropriate land for any purpose authorized by the appropriate municipal 
act. 

PLant Pests.—Provision for the control of certain insect pests and plant 
diseases is made by the Plant Pests Act, 1946 (c. 63). 


REGIONAL LisrariEs.—The Regional Libraries Act, 1946 (c. 35) enables 
two or more municipalities to associate themselves together for the purpose of 
establishing, maintaining, and operating a regional library and to make an an- 
nual grant for the maintenance of the library. 


SASKATCHEWAN GOVERNMENT INSURANCE OFFIceE—The Saskatchewan 
Government Insurance Act, 1946 (c. 10) makes a number of changes in the 
original act which was passed in 1944 (second session). In particular the 
name of the corporation which conducts the business is changed to the Saskatch- 
ewan government insurance office and suits are to be brought by, or against the 


office instead of by or against the manager as a representative of the govern- 
ment. 


SurroGATE Courts.—C. 18, which amends the Surrogate Courts Act, pro- 
vides that where the value of the property of a deceased person does not exceed 
$500 the clerk of the surrogate court shall, on demand of any one entitled 
thereto other than a creditor, prepare the necessary papers to lead to grant; 
the fee to be charged to the applicant is to be $4.00. Where the value of the 
personal property of a deceased person does not exceed $500 the court may, 
without the grant of probate or administration, order that the property be paid 
to such person as the court directs to be disposed of by him as it directs. 


Trave Services.—The Trade Services Act, 1946 (c. 67) declares that it 
shall be the duty of the minister of co-operation and co-operative development 
to encourage the development of trade in the province, to promote the marketing 
of the commodities of such trade, and to facilitate the purchase of commodities 
from outside the province; it then proceeds to outline the course to be followed 
in the performance of that duty. 


VEGETABLE SALES.—C. 64, the Vegetable Sales Act, makes provision for 
the grading and sale of vegetables within Saskatchewan; it applies to potatoes 
grown in Saskatchewan and to any other plant grown in Saskatchewan which 
is designated as a vegetable by the liewtenant-governor-in-council. 


E. F. WH1ItTMoreE 
College of Law, University of Saskatchewan. 
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Select Scottish Cases of the Thirteenth Century. By the Right Honourable 
Lord Cooper. Edinburgh and London: William Hodge and Company. 
1944. Pp. Ixviii, 103. (15s.) 


Lorp Cooper occupies in the judiciary of Scotland the ancient and historic office 
of lord justice-clerk in virtue of which he presides over the second division of 
the inner house or court of appeal and enjoys the distinction of being one of the 
officers of state of Scotland. In the recent revival of Scottish legal scholarship, 
signalized by the foundation in 1934 of the Stair Society “to encourage the 
study of the history of Scots Law,” he has taken a foremost place. To the 
first volume of the Society’s publications, which provides an introductory survey 
of the sources and literature of the law of Scotland, he contributed an informative 
article on the “Regiam Majestatem: The Auld Lawes and Constitutions of 
Scotland,” and he is at present engaged in the preparation for the Society of an 
authoritative edition of that highly controversial compilation, which is the 
Scottish counterpart of Glanvill’s De Legibus. He is also the editor of a volume 
about to be published containing a Register of Brieves from early sources. 


Meantime we have this attractive “by-product,” as he calls it, of his 
researches in medieval Scots law. The records of early Scottish litigation are 
scanty and much of what must once have existed has been irretrievably lost. 
There is nothing comparable to the English year books. But drawing upon 
such material as is available in episcopal records, Vatican archives, monastic 
cartularies, charters, and family deeds, Lord Cooper has contrived to construct 
brief reports of some seventy-nine legal proceedings of the thirteenth century, 
thirty-six of them before ecclesiastical and thirty-four before civil tribunals and 
nine in arbitrations. The thirteenth century, as he points out is “of special 
interest in Scottish legal history for it witnessed the reaction of Scotland to 
the impact of two most powerful influences—the Anglo-Norman law of England 
and the Canonist system which rose to its culmination under Innocent III.” 
Throughout a large part of the century the influence of the canon law was in 
the ascendant and the jurisdiction of the “efficient and ubiquitous Papal Courts” 
was recognized in the settled parts of the country though not in the Celtic and 
Scandinavian areas of the west and north. Traces of the procedural terminol- 
ogy of the canonists have indeed survived in phrases still current in the 
Scottish courts. It was a period of comparative social order soon to be shat- 
tered by the confusion and conflicts of succeeding centuries until in 1681 with 
the publication of Stair’s /nstitutions the law of Scotland took a fresh start 
and assumed its modern characteristic features. Had the processes at work in 
the thirteenth century continued to operate it may be that there would now 
be but one system of law throughout Great Britain, though it is probably true 
to say that the Scottish legal mind was by its nature always more sympathetic 
with the logical outlook of the continent than with the customary system which 
grew up south of the Tweed with all its elaborate forms of action and fictions. 


Legal records inevitably reflect the social and economic conditions of the 
times, and it is therefore not surprising to find that the cases reported in this 
volume are almost entirely concerned with disputes about the ownership and 
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the boundaries of land, then the main source of wealth, while the most frequent 
litigants are the great religious houses which owned so large a part of pre-ref- 
ormation Scotland. Contract and tort with which our modern courts are pre- 
occupied are conspicuously absent, and the judges of those days were spared 
the task of unravelling tangled legislation. The manner in which the cases 
are presented and the notes appended to them render the points at issue readily 
intelligible. But more interesting than the cases themselves is the introduction 
which occupies more than half the book and provides an admirable conspectus 
of the law and legal procedure in Scotland six hundred years ago. Lord 
Cooper tells us that his aim has been “to provide not an exhaustive calendar of 
judicial statistics but a representative picture of 13th century litigation and an 
introduction to the study of mediaeval Scots Law”; this aim he has achieved 
with signal success. 
MACMILLAN 


Annual Survey of American Law for 1942, 1943, 1944, 1945. By A. T. VANDER- 
BILT and various authors. 4 vols. New York: New York University School 
of Law. 1946. Pp. Ixiii, 994; Ivii, 962; Ixxxi, 1252; Ixxxiv, 1375. ($5.00 
each. ) 


We must preface this review by extending our warmest congratulations to 
Dean A. T. Vanderbilt, New York University school of law and to his col- 
leagues in law who conceived and carried through these excellent volumes, 
which will follow one another annually. They acknowledge the inspiration 
given to them by the Annual Survey of English Law; but anyone acquainted 
with the planning and production of that series will at once acknowledge that 
the labours of its begettors were small indeed compared with those which faced 
Dean Vanderbilt and his associates. The design “to aid both lawyers and 
laymen faced with the task of keeping abreast of the current developments in 
American law” is, without exaggeration, vast. The law reports, federal and 
state, in many forms and series, cover thousands of cases; the statute book 
grows like a green bay tree; the rules, regulations, decrees, orders, advices, 
notices, admonitions, reminders of administrative agencies form a veritable 
network—those printed for the national government in the Federal Register for 
any year run to thousands of pages. Then come the digests and such like, 
the annotated cases, the loose-leaf services, the law reviews, the annual output 
of law books. No one man, no group of men could possibly begin to touch 
more than the fringe of all this mass of printed matter—yet printed matter, 
as Dean Vanderbilt points out, is the necessary and fundamental laboratory in 
the practice and teaching of law. There is a synthesis needed, which must be 
based on wise, careful, and judicial processes if it is to be at all worth while. 
The Annual Survey disclaims any idea that a resynthesis is part of its funda- 
mental aims, which are laid down in the following terms: “Each volume aims 
merely to present in orderly fashion the significant trends in the more important 
branches of the law through the year. It seeks simply to cut a path through 
the wilderness of single instances so that the lawyer and the intelligent layman 
may follow the development of the law, subject by subject. In it there is, 
obviously, no place for the scientific or detailed treatment of any particular 
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topic such as may be found in legal monographs or articles in law reviews. On 
the other hand, one may read all the law reviews and legal monographs ap- 
pearing each year—a stupendous task in itself—and still fail to gain a compre- 
hensive view of the growth of the law as a whole. Specialists in various topics 
may quarrel with our contributors as to the inclusion or exclusion of specific 
topics or cases or the treatment of them, but in justification of our selection we 
may quote a sentiment ascribed to Plato: ‘As it is the commendation of a good 
huntsman to find game in a wide wood, so it is no imputation if he hath not 
caught it all’.” We must, then, keep before us the exact aims here laid down 
in forming any estimate of the volumes: there are important branches of the 
law with their significant trends; there is a path to be cut so that developments 
in the selected branches may be made clear, without scientific treatment. 

Each volume, then, follows a uniform plan. The subjects are divided into 
five great parts: (i) public law in general; (ii) public law in relation to 
social, business, and labour regulation; (iii) private law; (iv) adjective law; 
and (v) legal philosophy, history, and reform. Each of these five parts is 
sub-divided into many appropriate sections which, so to speak, cover the fields, 
and no important fields are overlooked. It is most important that those who 
are wise enough to use the volumes should make themselves acquainted at 
once with the scheme, for this scheme is fundamental in the accomplishment and 
fundamental in the value in use. In other words, the architects’ plan must be 
known and observed, if the building is to be of practical and immediate benefit. 
In looking forward to, and considering plans for, a similar annual volume for 
Canada, we have imposed on ourselves a very special duty of examining care- 
fully this uniform plan, especially as it has been drawn up for a federal state, 
unlike the English Annual Survey, and we are more than pleased to give to it 
high praise. We have no doubt whatever that to its making went almost as 
many sleepless nights and arduous days as are said to have been spent in the 
far off formative years of the common law; and we have no doubt whatever 
that it presents for Canada an excellent base from which to work. We are 
not quite convinced as to the’ method of reference to the current literature 
which might with advantage have followed the English model by being listed 
at the end of each sub-division of each part. This at least might be done for 
monographs and the more general articles and book reviews apart from specific 
case annotations. In addition, as we have suggested elsewhere in relation to 
the English Annual Survey, we should like to see this literature indexed in a 
special consolidated index. Dean Vanderbilt speaks of the difficulties for 
Americans in finding their way through it. They are nothing compared with 
those like ourselves in foreign jurisdictions, who wade through myriads of 
articles in the law journals to find perhaps a few grains of value, and who 
must be guided by reviews to the best of our ability in our selection of the 
many law monographs. A monograph might well appear in this consolidated 
index with references to the really helpful reviews of it placed in brackets after 
the entry. 

Dean Vanderbilt and his associates have also been fortunate in that from 
the beginning they have been able to follow a pattern of presentation, owing 
to the fact that it has been possible on almost every occasion for the same author 
to be responsible for the same sub-division of each part in each annual volume. 
Doubtless the years will bring changes among the contributors, and experience 
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will doubtless lead to modification; but nothing could be more advantageous for 
a publication of this nature than the existence of a consolidated group of 
writers with a general knowledge and appreciation of its scheme of things 
issuing in a more or less uniform point of view in the writing. All this makes 
for editorial efficiency and it lays a base-line from which to work in the future. 
Criticism of their own work is thus easily possible among them, criticisms from 
those who use the volumes can be easily reviewed and evaluated, and proposed 
changes and emphasis can be submitted to the give and take of personal dis- 
cussions. The day may come when some of the work may require correspond- 
ence. When it arrives, there will be stored up during these formative years a 
reserve of tested methods which will render that correspondence easier. Any 
editor with experience in such work knows only too well the difficulties of 
production where all these initial advantages to which we have referred are 
absent, and he has to do his work through letters and such like and is deprived 
of those immediate personal contacts which not only facilitate production but 
eliminate possible misunderstandings and friction. To all this may be added 
at this point congratulations to the begettors of the volumes on their fortunate 
success in obtaining the services of such a learned, scholarly, and enthusiastic 
group of writers. 

To attempt to say more in any review would be impossible. No group of 
reviewers, indeed, could hope to do more than we have done; and obviously 
any attempt to place critical values on the material would be impossible. To 
do so would mean an examination of each division—and the review would 
swallow up the book and bankrupt the JournaL. However, we can say, and 
say without reserve, that, in the fields of law in which our own interests lie, 
we have found the volumes more than worth while. They have saved us hours 
of time; they have helped us greatly in guiding students and they have saved 
us from mistakes which we might easily have made in such a vast and scattered 
literature. In addition, we may add that in other fields our colleagues have 
had an experience similar to our own. We are sure that the editors will ap- 
preciate this practical statement far more than if we had attempted to deal 
with the material in broad generalities. It only remains once more to give 
the venture our warmest commendation, to wish it every success, and to con- 
gratulate a group of writers on their faith which, we believe, will bring rich 
rewards. Might we add one word? Would it be possible to put the report 
references in the table of cases? The editors must know how annoying it is 
to be compelled to turn to specific pages to find them. 

W. P. M. Kennepy 
School of Law, University of Toronto. 


Latey’s Law and Practice in Divorce and Matrimonial Causes. By W. Latey 
and D. P. Rees. Ed. 13. London: Sweet and Maxwell [Toronto: The 
Carswell Company]. 1945. Pp. xcvi, 1275 (with supplement, pp. 16). 
(£3 8s. 6d.) 

Law and Practice of Divorce and Matrimonial Causes, Including Proceedings 
in Courts of Summary Jurisdiction, Statutes and the Matrimonial Causes 
Rules, 1944. By D. Totstoy. London: Sweet and Maxwell [Toronto: 
The Carswell Company]. 1946. Pp. xxxv, 386. (£1 10s. Od.) 
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Tue twelfth edition of Latey’s classical treatise appeared in 1940, when we 
had the pleasure of reviewing it. That edition disclosed a necessary recasting 
of the work, whose history goes back to 1864, owing to the passing of the 
Matrimonial Causes Act, 1837, and the great increase in case law. The thir- 
teenth edition had not to face any new statutory grounds for divorce or nullity, 
but the case law has not by any means decreased and the adjectival law has 
witnessed many changes. ._The second world war increased the number of 
matrimonial causes, with a consequent increase in the number of divorce 
judges under the Supreme Court of Judicature (Amendment) Act, 1944. In 
addition, the jurisdiction of the assize courts extends now to all classes of 
matrimonial cause. War marriages, which ended in disaster, raised issues 
over domicile, with resulting hardships; and it was necessary to pass the 
Matrimonial Causes (War Marriages) Act, 1944, under which the English 
and Scottish courts may exercise jurisdiction notwithstanding foreign domicile, 
while a new rule of court makes a special form of pleading necessary in this 
connexion. In April, 1944, the Matrimonial Causes Rules, 1944, came into 
force and these have called for much revision of the excellent second part of 
the treatise dealing with practice. The appendices bring the statute law up 
to date, as well as the rules. Thus, this part continues as a first-class guide 
to practice; and it is made more complete by further references in the first 
supplement. 

In connexion with the substantive law, the learned authors have brought 
the book thoroughly up to date. They draw attention in the preface to several 
leading cases since the last edition, noteworthy among them being Cowen 
(otherwise Smith)v. Cowen, where the court of appeal decided that the practice 
of “birth control” might result in wilful refusal to consummate the marriage 
(61 T.L.R. 525; [1945] 2 All E.R. 197). We pointed out in our former review 
that the book was a typical English text-book, with little if any criticism or use of 
the extra-legal literature. Had this policy not been adhered to, we would have 
welcomed references to the literature connected with this case. It is wise to 
point out here that, before the book is used, it would be well to note in the 
text all the references, etc., in the first supplement, which go far to reduce 
slips and errors and to bring the law and practice up to January 1, 1946. As 
it is, the treatise is enhanced in value and its reputation further established 
by the skill and learning which the distinguished authors have expended on 
this edition. It continues one of the outstanding practical texts and no lawyer 
interested in matrimonial causes can afford to be without it, while every law 
librarian will find it a work of reference which must be available in his library. 
It is a pleasure also to note that the excellent facilities for reference—the table 
of cases (with the full report references), the appendices, the statutes, and the 
exemplary analytical index (extending to over a hundred pages )—continue 
as in the last edition to make the book in this respect a model of its kind. 
There is a small point to which we should like to draw attention. The refer- 
ence (pp. 1-2) to the Reformatio Legum (carried over from the previous edi- 
tion) is hardly correct. No commission was appointed to revise the canon 
law under Henry VIII and no such revision took place in his reign. A small 
sub-commission was at work in the reign of Edward VI, and Cranmer worked 
on the subject and drew up a report (preserved among the British museum 
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manuscripts). There the matter rested until the middle of Elizabeth’s reign, 
when Archbishop Parker reviewed the manuscript and it was printed as the 
Reformation Legum in 1571. To connect Henry VIII with it, as the learned 
authors do, is somewhat extreme. The book itself as printed has no authority 
behind it—whether royal, statutory, or ecclesiastical—least of all anything 
during Henry VIII’s reign. As the book stands, and whatever use may be 
made of it as a witness for ideas of wider grounds than adultery for complete 
divorce, it is of interest to note that, while these wider grounds are included 
with adultery, yet adultery remained an offence punishable with forfeiture. 


Mr. Tolstoy’s monograph is much shorter and far more concise. It is 
meant as a vade mecum for daily use by the practitioner in the course of his 
regular dealings with matrimonial matters and for articled clerks who may 
take the subject in the solicitors’ final examinations. Every facility is provided 
in order that the book may be of use for these primary purposes. The table 
of cases is full (and once again we note with pleasure that all the report refer- 
ences are included); the index is good, but could easily be made more an- 
alytical to the benefit of the text; the appendices are first-class—every necessary 
statute is quoted in detail, including those which illustrate special features to 
which we shall refer; and the current rules are printed in extenso. Those for 
whom the book is intended will have reason to congratulate the learned author 
on the skill with which he has kept their needs in view. The general text 
follows practical lines—a statement of the law, where doubtful points are re- 
ferred to, and probable solutions suggested. Of course, as we should expect, 
there is no discussion of broader issues or of the vast literature. The second 
part on practice is successful in the succinct presentation of the material, and 
perhaps the most admirable special feature of the book is the excellent part on 
summary jurisdiction which ought to be of great use to those lawyers who 
have to deal with matrimonial disputes and disputes concerning children in 
police and petty sessions courts. The little book is welcome for purposes of 
ready reference and the author has carried out his aims with skill. 

These two treatises give us an opportunity to hope once again that some 
time English lawyers will see their way to provide something critical on the 
whole subject. There are welcome signs that it is becoming possible to widen 
the traditional methods of the English text-book (Professor Winfield’s Torts 
is a case in point) by references to the critical literature in the law journals. 
It would seem that English practitioners have at long last begun to find value 
in this, otherwise we presume publishers would not be moving along these lines. 
Perhaps no subject has become of more social importance than matrimony and 
divorce and it is unfortunate that the literature connected with it should not 
be studied and that references to it should not be included in the treatises. 
The vast social problems connected with the legal issues cannot be seen through 
the opaque windows of statute or case. All sorts of proposals—good, bad, and 
indifferent—are in the air all over the common-law world; and all sorts of 
discussions in all sorts of institutions are going on. If the practitioner can bring 
to these merely the learning, however valuable, of the black-letter text-book, 
or mere experience in the courts, then he will be depriving society of benefits 
where his particular professional skill might well be of creative value. Nothing 
could assist him more than a deliberate policy of using the critical literature 
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in treatises such as we have reviewed. Ii this method has begun to prove 
fruitful in other divisions of the law in English text-books, and if there seems 
abroad in them a more modern outlook, it is not too much to hope that we 
shall see similar changes in treatises dealing with marriage and divorce. The 
changes suggested would benefit lawyer and student and might even succeed 
in reducing the amount of social nonsense which lards many judicial pronounce- 
ments. 


I too, Nicodemus. By C. Box. New York: A. A. Knoff [Toronto: Ryerson 
Press]. 1946. Pp. vii, 349. ($4.00) 


THosE who have enjoyed the Backbone of the Herring, in which Judge Bok 
displayed a fine legal philosophy and created the character of Judge Ulen, will 
welcome his latest book, which is a blend of fancy and imagination, case situa- 
tions coloured by experience, juristic reflections, intimate knowledge of the 
legal and judicial processes, and wisdom in the ways of men and women. 
Members of the profession will make a great mistake if they brush it aside as 
“just another collection of law stories.” For here is a legal philosopher who 
has developed a jurisprudence not merely “academic,” but shot through and 
through with a realism nurtured in his daily task first as judge of the orphan’s 
court of Philadelphia county and now as presiding judge of the court of com- 
mon pleas (no. 6) in Philadelphia. Other judges have had as wide academic 
and practical experience as has Judge Bok, yet few, if any, have written mono- 
graphs more worthy of attention. We have had, indeed, treatises written by 
judges and judgements shot through with philosophy and exposition—such as 
those of Holmes, Cardozo, and Brandeis; but here is something quite different 
in method and approach. Fundamentally all the “episodes” are the writing-out 
in detail of the brilliant and challenging two page preface, which is the finest 
summing-up of the judicial process in connexion with the trial judge with 
which we are acquainted, and it might well form a basis for continual medita- 
tion by every trial judge. He must solve problems—‘“decent solutions”; and he 
is not going to do so if his soul is dead with “black-letter” law and he can 
only see within the narrow gloom of technicalities. Friends, family life, vaca- 
tions, religion, and so on—all these must be known if we would guess anything 
about the integrity of his work in the processes of decision. There is the 
depth of his personality which defies analysis, but it is from that depth that he 
must draw the satisfying waters for the every-day thirst of litigants. Does he 
keep the well clean, pure, tested, full? He can only do so if he has an enormous 
concern with life, with an ever present sense of its storm and stresses as well 
as of its green pastures and quiet waters. Without this he will “turn into a 
stuffed shirt the instant a robe is put around him.” Is he impatient in trivial 
things? Is he always scared that his “valuable” time is being wasted? Is 
he convinced that he is “bigger and better” than all this mass of disputes which 
are not likely to shake the cosmos, but which are so vitally important to the 
suitors? If so, he is simply “a public nuisance” and “I will call him so to 
his face.” A trial judge should be “impeached” if he is not kind and patient, 
not blown out with his own importance, and not primarily concerned with a 
display of either scholarship or dignity or wit. That is all the text, the rest is 
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exposition and exegesis. This rest illustrates the quest for the daily purifying 
and renewal of the inner life in the judicial process; the ever urgent and con- 
tinuing desire to be “born again”—ZJ too, Nicodemus; a filling of the well with 
a deep conviction of the infinite worth of the most lowly and degraded 
personality; a zeal for largeness of spirit reaching out beyond the court-scene 
to the vast mystery of human life and probing its issues for men and women 
to whom life has its complexity of values, of fears and hopes, of sorrows and 
joys, of struggle and reward. Judge Bok illuminates all this with no false 
humility—no “thank God I am not as other men.” Here is the beauty of “re- 
borning”—shot through with a profound moral conviction that there is no 
law where the maxim de minimis non curat lex prevails. Then, too, there 
is the style—a writer who commands clear, limpid, pure English, with no 
rhetoric, no clichés, no sonorous bombast. There is a sense of words which 
comes from a disciplined philosophy of life and is but a genuine garment for 
the passionate conviction—“I must be born again.” A book to read and ponder 
and—if possible—to understand. 


Canadian Representation Abroad: From Agency to Embassy. By H. G. 
SKILLING. (Issued under the auspices of the Canadian Institute of Inter- 
national Affairs). Toronto: Ryerson Press. 1945. Pp. xx, 359. ($3.50) 

Mr. SKILLING has, written an excellent study long overdue, and we at once 

congratulate him and the Canadian Institute of International Affairs, under 

whose auspices the book appears, on filling an empty place in Canada’s diplo- 
matic history. We believe that he has provided a survey which will remain 
standard ; and his achievement is all the more remarkable in that he has avoided 
tendentious pressures, and above all those many traps which the loud-voiced 
glorifiers of “autonomy” set for the pens of ready writers. We shall find the 
treatise of the greatest value as a work of reference. But it is far from be- 
longing merely to that class. Here the student will see, in relation to the par- 
ticular subject, how, once again, changes, modifications, newer administrative 
systems were answers to experience. We have frequently drawn attention to 
the fact that Canadian constitutional law—at least from Robert Baldwin down 

—“has had a remarkable background of realism” (Law Quarterly Review, 

April, 1933), and how a review of that law in all its changes must be coloured 

by a knowledge of practical demands—a point often obscured (as usual per- 

haps) by political scientists and the tribe of men who are obsessed with doc- 
trine. As Canadian external relations created situations arising out of the 
many activities of a modern community in an ever-contracting world, they de- 
manded institutional recognition in the name of practical common-sense. It 
is true that we find this recognition clothed here and there with “nationalistic” 
verbiage, and bolstered up with platform rhetoric and political gestures; but 
none of these should blind the serious and objective student to the fact that 
necessity was the real mother of the inventions, and that Canadian representa- 
tion abroad was in its essence—in its birth and growing maturity—the off- 
spring of practical demands. As we study it, in these excellent pages, in rela- 
tion to emigration, to trade, to issues necessarily arising at Westminster, at 

Geneva, at Washington, in South America, in Europe, in the far east, in the 

world wars, we can easily follow this thread which lends a unity to the entire 

book. We may wonder why the institutions lagged behind the demand, as we 
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read this history. Some may explain this as “colonialism,” as “divided allegi- 
ance,” as “lack of a true Canadianism”—the rest may reason and welcome; for 
ourselves we find in it much of that practical wisdom which down the years 
has fertilized our traditions and made us beware of creating institutions before 
and not after the event. At any rate here is a valuable book, full of excellent 
material, references and quotations which will illuminate more than the par- 
ticular subject. If the Institute never did anything more—and we trust it will 
do as well in the future—it has conferred a real benefit. The format is ex- 
cellent; the notes (at the end of each chapter) are apposite and concise; and 
the index makes for facility of reference. The whole thing is a permanent con- 
tribution to the literature of the subject. 


Brandeis:A Freeman's Life. By A. T. Mason. New York: Viking Press 
[Toronto: Macmillan Company of Canada]. 1946. Pp. ix, 713. ($6.00) 


Proressor Mason has already achieved distinction as a member of the Brandeis 
“circle” and as the author of important contributions to the Brandeis litera- 
ture. He, thus, has come to the exacting work of biography with a knowledge 
of its subject extending over many years. In addition, the biography may be 
considered “official” in that Brandeis placed at his disposal and gave him free 
access to his public papers and documents, and in that he and Professor Mason 
were on intimate personal terms as the biography was in progress, and “there 
was hardly a phase of his long career not touched upon.” Finally, the Brandeis 
family and friends supplemented all this with letters, prepared memoranda, 
and with discussions of his caréer. No one can read these crowded pages 
without seeing that the author has (to use John Galsworthy’s words) unearthed 
the significant minutiae in the life of a man not only great as jurist and lawyer, 
but almost unique in his skills among the folk-ways of American life. First, 
then, the “crabbed text” of material has been mastered. 

We must note, however, other aspects of biography which Galsworthy em- 
phasized—“the comment.” There is needed selective judgement, bringing to 
the front the image of the man in limpid sincerity, never allowing the bio- 
grapher’s temperament to blur the picture, wisely and judicially exercising criti- 
cism, and avoiding the “susceptibilities of ancestor worship.” These are exacting 
standards. We are not competent to say that every detail is correct, for Brandeis 
touched so much and so many; but as far as we are capable of judging the work 
can be accepted as definitive and impartial. Within the scope of our knowledge 
it is free from special pleading, from tendentious attitudes. The style is not 
first-class. Indeed, it is somewhat pedestrian. There are too many words, too 
many illustrations of various points, and the whole structure is cumbersome. 
It is annoying also to place the notes at the end of the book and to number them 
under chapters. On the other hand, the man is so great that, in spite of the 
author’s defects as an artist, he shines through, and we get “the image.” Others 
may write “impressionistic” works, but they will hew material from Professor 
Mason. Every lover of the law, every admirer of the finest in achievement, 
every historian will be driven to consult this book for years to come when 
Brandeis and his activities are under discussion. 

It lies outside our purposes to make this review an occasion for giving a 
general view of either the man or his work. His career is ‘sufficiently well 
known and his fame sufficiently established as lawyer, jurist, judge, and man 
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of affairs to help us somewhat in avoiding that snare in reviewing. There are, 
however, some points of great interest. There is his career at Harvard law 
school; the “most brilliant student ever to have attended it,” as Dean J. M. 
Landis wrote in December, 1941. This is remarkable praise, and we may 
well note that student-career. He had no “B.A.” in a recognized university 
as a preliminary to entrance; none of that institutionalized pre-legal education 
which is unfortunately of very uneven value; and he never stood on the side- 
lines as professors and organizations debated in endless fatuity “schemes for 
admission.” Brandeis in 1875 had no college training. He entered on “un- 
intertupted systematic study under competent guidance,” with a deep conviction 
of the inestimable worth of a legal education in a university. He was taught 
a profound distrust of text-books, and mere lectures, and the has no misgivings 
about Langdell’s method: petere fontes, which brought him self-reliance and a 
spirit of investigation, from the “instruction of competent lawyers who devote 
their whole time to you.” It is a delightful picture—a picture which we may 
well study today amid the clouds of verbiage with which the uneducated obscure 
legal education. There is something more. “Lawyers must be cultured, must be 
broad in reading”—and so it goes on. Here is a law student, not yet nineteen 
when he entered Harvard, who left as “its most brilliant student,” widely 
read and disciplined in English and German literature and in general philosophy 
and history; who moved in the best cultural and intellectual society; whose 
professors knew that law was not everything, but part of a whole world. Here 
he is, with the quiet pleasant voice of a boy, using exact and choice language, 
intellectually refined, with a keen, alert, receptive, and subtle mind. Absolutely 
on the spot with his legal studies and yet with knowledge far beyond them, 
rounded out in real culture, with the charm of extra-legal interests—and with 
no “classes” ; no “general subjects”; no “lectures to broaden him” ; no padding the 
law courses to make him “a citizen and a gentleman.” All this with doubtful 
and unreliable health. We shall not linger any longer over this picture except 
to ask this question: “Why don’t we produce today in our faculties even approx- 
imations to Brandeis”? We are cursed with two fantastic errors: first, that a 
student cannot be educated in any subject unless he has been taught that subject 
at an exact hour, on an exact day, by an exact professor ; and secondly, that there 
is no education unless it is institutionalized in a calendar. We call Brandeis 
as witness against all this pathetic, dogmatic, rigid, and barren buncombe. We 
are not indeed arguing against a college degree as a standard of admission to 
a law faculty—far from it. We are merely using Brandeis to raise the vital 
question whether we are getting that intellectual discipline and width which 
we might reasonably expect from the arts faculties. 

We would thank Professor Mason for his account of those disgraceful days 
before Brandeis’s appointment to the supreme court was confirmed by the 
senate, when the president of his own university declared that he had neither 
the judicial temperament nor the capacity nor the confidence of the people 
so necessary for a supreme court judge. We first knew Washington intimately 
and first began to know something of Brandeis during those days. Professor 
Mason has written with calm and he has placed the ugly episode in cold relief; 
but one can scarcely recall it without a sense of shame. Indeed, we may take 
this section of the biography as an illustration of Brandeis’s whole career—a 
deep-dyed villain, a traitor to his profession, doer and maker of evil, or the 
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great freeman. From it we may see the sharp divisions which we meet even 
today. Mr. Mason’s treatment of this event is illustrative of his general success. 

Who, and what is the man? The “who” can be gained from the pages; the 
“what” is harder to arrive at. He had a good deal of the metaphysician in 
him; at least he was always talking and writing abeut “social justice.” This 
is a vague thing, not a term of art; and his colleague, Holmes, never really 
understood it. There is a somewhat obscure and unsatisfactory chapter of 
contrasts between the two men. At any rate, while Holmes had, as he said, 
no use for Olympian law, yet his “earth” of law was pretty pragmatic, and 
he could not understand the Brandeis method of getting down to the very bases 
of life. Holmes might write, as professor, that the life of law was experience. 
Brandeis could answer: Where can that experience be gained except in the 
world of social, economic, financial, and indeed emotional facts? Apart from 
them, law was simply the mechanics of the tradesman. In these processes, he 
stepped alike on the toes of capitalists and of labour unions and leaders. The 
former yelled the loudest for they had bigger and better toes. But is is sheer 
ignorance to label Brandeis as either special friend or special foe of special in- 
terests. Indeed, he was a strong and convinced individualist, who saw in the 
state a creation of citizens for their own ends, and who denied that any anti- 
thesis lies between “man” and “the state.” Man is the state and the state is 
man, flowing from his aspirations so to balance interests that he as individual 
may live and die free. All else in the life of Brandeis is merely commentary on 
this central conviction and Professor Mason has given us enough commentary 
to bring it into relief. 


We shall not delay over the chapters dealing with the judicial career of 
Brandeis. They are not entirely satisfactory, and might well have taken on a 
wider and more philosophical sweep. We doubt very much whether such 
details of the cases as are given are suitable for a work of this nature. At any 
rate the reader need not look here for a close reasoned analysis, and he will 
be well advised to reread Mr. Mason’s Brandeis: Lawyer and Judge in the 
Modern State (Princeton, 1933) if he would desire in this connexion some 
general view. From what Mr. Mason gives and from what we can acquire 
elsewhere, Brandeis will emerge as the great champion of law as a function 
of society, not a bundle of concepts, and as a social instrument for the curbing 
of power, wherever and whenever and however it may shew its head. If it is 
not used as such, and if citizens do not recognize it as the instrument of their 
own freedom, then they cannot expect the walls of “capital” or “labour,” of 
“fascism” or “communism” to fall, when some soap-box orator blows the empty 
trumpets of barren shibboleths. Elsewhere (and Professor Mason pays us the 
high compliment of quotation) in the University of Toronto Law Journal 
(vol. IV, at pp. 402 ff.) we have summed up this point of view, and it remains 
our best and maturest estimate. 

There is an excellent index, invaluable intimate notes, and a suggestive 
select.bibliography. The illustrations are well worthwhile. We believe that, 
as biography, the book will long remain the standard work. 


W. P. M. KENNEDY 
School of Law, University of Toronto. 
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Territorial Government in Canada. The Autonomy Question in the Old North- 
West Territories. By C. Lincarp. Toronto: The University of Toronto 
Press. 1946. Pp. xi, 269. ($3.00) 


THE author of this book “as placed students of Canadian government under a 
heavy obligation by filling in one of the major gaps in our knowledge of con- 
stitutional development. He has had the advantage of personal acquaintance 
with the most important figure in territorial government, Sir Frederick Haultain, 
and he has made a careful study of the debates and of opinions expressed by 
the press. New light is thrown on the origin of parties in western Canada, on 
the characteristics of regional development as reflected in the interests of 
various centres in the choice of capitals, and on the role of the legal profession. 
Important as the volume is, the critical reader will raise questions as to its 
conclusions. While Sir Frederick Haultain has been given a proper place in 
the history of the west, it will be argued that the author has been unduly in- 
fluenced by him. The book becomes an apologia for his life rather than a 
critical appraisal. In the discussion of the contention which centred around 
the educational clauses of the autonomy bills, Laurier has again been made a 
scapegoat. It may be doubted whether reliance on the judgement of Dafoe 
and in turn of Sifton, is entirely justified. One would like to have seen greater 
attention given to the statement of Fitzpatrick that he drew the clause “line 
by line and word by word.” The history of the liberal party of the period 
from a standpoint other than that of Dafoe or Sifton will probably reduce the 
blame attached to Laurier. It is significant that the reluctance of Fielding, 
for example, was overcome by an appeal to the liberals in the province of Nova 
Scotia. The reviewer has learned from the liberal whip of the period that a 


telegram was sent by Murray, premier of Nova Scotia, urging Fielding to 
take an active part in the debate supporting Laurier. One feels that Dr. 
Lingard’s book on the one hand gains by concentration on the problems of 
the period, but on the other hand, loses by the intensity of the concentration, 
in the inability to present a broader perspective. 


H. A. INNIs 


The University of Toronto. 


Democratic Government and Politics. By J. A. Corry. (Canadian Govern- 
ment series, no. 1.) Toronto: The University of Toronto Press. 1946. 


Pp. vi, 468. ($3.75) 


Tus book ought to be judged from the point of view of its author—“an 
attempt to provide .. . an introduction . . . suitable for the Canadian student 
beginning the study of government.” It contains, then, little of formal political 
philosophy, little of that strange compound commonly known as sociology, little 
of psychology and its by-products. All this is so much to the good. For these 
are indeed for the wise and prudent, if for any one, who have pondered the 
ways of men, lived much and actively in many places, and studied deeply the 
mysteries of human history. We are, then, glad to see that these beginners 
will not be able to go to Professor Corry’s essay (he calls it an “attempt”) as 
an additional mud-fountain for that interminable dialectic (professors and stu- 
dents for example) which finds in interminable words an equally interminable 
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waste of time. As it is, it is an interesting, judicial, and sane book, an ex- 
pression of the author’s own points of view rather than a contribution original 
in outlook and scholarship and fortified with notes and bibliography—both of 
which are practically absent. There are many good, simple, and clear chapters 
in it which will form admirable bases for discussions in seminars under wise 
and practical guidance; and there is much that will help to clean the young 
minds from error without filling them with several other devils. The danger 
of all courses in government is that they are “given” from descriptive texts 
written by purely academic people, and taught apart from experience by the 
lecturers in government and public affairs. It may safely be said that most of 
these courses are barren when weighed against the time assigned to them. 
These many chapters disclose that Mr. Corry is a good lawyer, a man of ad- 
ministrative experience, and that he has at least some knowledge of history— 
all essential and necessary for a political scientist. Then, again, the essay is 
modern in the best sense of the word. Its illustrations, so to speak, are drawn 
largely from affairs of which even beginners may have, or ought to have, heard. 
There is no attempt to erect the theories of political literature into “schemes of 
things”; and we are saved the sorry state of affairs where the great political 
writers—Aristotle, Machiavelli, Bodin, Hobbes, Rousseau, Locke, and so on— 
are seen to be something more than mere apologists, and are taught and ex- 
pounded im vacuo and not as part and parcel of history, by those who are not 
historians. The most unsatisfactory chapters are on “political parties” and 
“pressure groups,” which seem to us to lack that intimate knowledge which 
we find so general elsewhere. It is not that we could put our finger on any 
particular statement and say that it is wrong; it is rather that, after being in the 
closest “inside” of politics in not a few countries for many years, we are left 
with the impression of a certain unreality, a certain general feeling of in- 
experience. The same may be said, from other angles, about the discussion of 
federalism in so far as it deals with its possible future, or with its relation to 
democracy. All this reminds us of those futile debating societies which argue 
the question “whether Canada has a better constitution than the United States.” 
Mr. Corry, as we should expect, is suggestive and sober on the administrative 
process, and wise and just on the civil service. Indeed, we would have wel- 
comed a much longer discussion of the latter, for our experience has convinced 
us of two things in connexion with any form of democracy— (i) that it cannot 
be worked at all adequately without a first-class, expert, and independent civil 
service, acting (ii) under a cabinet or executive of laymen who are not special- 
ists. The description of local government is interesting. The difficulty here 
is to rid the mind of cant. In the United Kingdom, local government is much 
older and more deeply founded than the central government—a point to which 
Dr. Helen Cam recently has given excellent attention—and we must seek that 
great political sense of its people not at Westminster, which is new indeed 
compared with those local traditions which we touch in every piece of English 
earth. On the other hand, the “politician’s” soap-box oratory that we must 
keep government near to the people (“provincially” or “municipally”), may 
learn not a little from these pages. The problem is not keeping the government 
near to the people, but rather keeping them as the real government, no matter 
at what stage of jurisdiction. Most of our local government is neither a school 
of experience (for either the local or the larger fields) nor a school of anything 





REVIEWS oF Books 293 


else. Most of the electors are bored stiff and do not vote; and little cabals be- 
come the pathetic village Hampdens. No course on “local government” which 
does not possess actually experienced knowledge of the daily life of local com- 
munities is worth much, however true it may be to institutional and legal set- 


Mr. Corry writes with wide accuracy. It is only here and there that we 
find some small points confusing. He misquotes (for that is his source) the 
B.N.A. Act, and perhaps the Act of Settlement (pp. 28, 255, and passim), in 
connexion with the removal of judges. The Act of Settlement instituted a new 
method for parliamentary action in this connexion, and this is carried over 
into Canada for the judges of the superior courts. In neither statute is there 
an “only” (as in Australia and South Africa); and removal by the executive 
is still legally possible. Of course, the judges of the supreme and exchequer 
courts of Canada are on a different footing; and parliament may lay down any 
terms for their removal quite different from those in the present Supreme 
Court and Exchequer Court Act. The reference to the “mandate” (p. 20) is 
not clearly developed in the book. There is an excellent modern study of it 
for the United Kingdom by Mr. C. S. Emden. The governor-general is not 
a “viceroy” of the king and neither is a provincial lieutenant-governor (p. 71). 
Both are men under severe personal and public legal limitations which have no 
place in a “viceroy’s” office. We met this issue square on in our experience 
with the imperial conference of 1926. On the same page, we do not quite 
understand the reference to Lord Tweedsmuir. Certainly, when consulted about 
his speech in 1937 referring to Canada as a sovereign nation which must not 
take her attitude to the world docilely from Britain or elsewhere, he declared 
that the speech (as was usual for him on all such occasions) was carefully 
considered beforehand with the prime minister. We have seen the record. 
With regard to the influences of the president on American legislation (p. 77), 
Professor Chamberlain’s careful book (reviewed elsewhere) would lead to 
certain modifications. It is hardly correct to say (p. 194) that functional rep- 
resentation has only been applied by dictators. The senate of Malta was based 
on vocations. In Ontario, the judges do not make the rules of procedure 
(p. 258). See 5 Geo. VI, c. 24, s. 3; and 9 Geo. VI, c. 10. “Practicising 
lawyers” (p. 257) should read “practicising solicitors” who alone in England 
are “officers of the court.” Appeals to the house of lords are by leave of the 
court of appeal or of the house of lords. “In some, but not in all circumstances” 
is loose (p. 261). There are no appeals from Scotland to the judicial committee 
(p. 265). The crown in Canada may appeal against an acquittal (p. 286). 

These are, of course, small points and we only mention them because Pro- 
fessor Corry’s book is welcome in the singular absence of such books by Ca- 
nadian authors. We have given it perhaps too long a review; but its accom- 
plishment makes it one of great value within the limitations which he has im- 
posed on himself both in manner and scope, and in particular for the young 
students for whom he writes. They are fortunate that he has given them an 
essay, judicial and suggestive and wise. They can at least be guided to use 
it in such a manner that, while no book will make them good citizens (nor will 
anything, except themselves), yet they may learn to avoid becoming obsessed 
with mere words and doctrine and that practical knowledge is the only safe 
basis for all study of government and politics. 
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The President, Congress and Legislation. By L. H. CHAMBERLAIN. (Studies 
in History Economics and Public Law, no. 523.) New York: Columbia 
University Press. 1946. Pp. 473. ($5.00) 


In this long and minute monograph, Professor L. H. Chamberlain has ex- 
amined ninety major federal statutes enacted between 1880 and 1940 in order, 
if possible, to find out the comparative influence of the president and congress 
in formulating or in constructively urging, or indeed in being the major force 
in the legislation. He has examined in a detailed manner a vast literature and 
he has written with obvious objectivity. The style is heavy and the reading 
is hard, but the matter is there. In the United States, where executive and 
legislative activities are more than ever under discussion, the study ought to do 
much to lend some balance to public speeches and written disquisitions on the 
subject, as too often they would appear, iin the light of Professor Chamberlain’s 
work, to be informed by partizan and political emotion rather than by accurate 
knowledge. All this of course lies outside a reviewer’s point of view in another 
jurisdiction. However, the treatise has an important place for students who 
are not Americans and who are accustomed to think in terms of the responsible 
cabinet system. Here we have an excellent opportunity to study an aspect of 
presidential government as it exists in the United States, and it is hoped that 
the book will command a wide study. It is true that, in terms of law, the 
American executive has not that power which a prime minister has in the 
British system, and that this fundamental of American constitutional law must 
never be forgotten. On the other hand, a president is no mere cypher in the 
legislative process, and this quite apart from his power of veto. This study will 
certainly illuminate the situation, both in relation to the presidency and to con- 
gress and will form an excellent addition to the vast literature in these fields. 
It may inspire a study of some jurisdiction under cabinet government and help 
to bring to light the influences on a cabinet in important fields of legislation. 
We note that Professor Chamberlain has a good word to say for the independ- 
ence of congressmen under the American scheme. The theory of cabinet 
government looks well in books on British constitutional law. As it works out, 
it makes the average, indeed practically all, members of parliament mere rubber- 
stamps for the party machine, and they cease to be representatives of the 
people. A cabinet with a working majority is the ruler and not the servant of 
the legislature. Professor Chamberlain’s suggestive and scholarly study needs 
its counterpart in another study of the legislative process under the cabinet 
system. Indeed, a book of this nature is necessary for gaining a real knowledge 
of the democratic processes and the wider such literature and the greater num- 
ber of its readers the better suited will voters be to exercise their franchise. 
Knowledge alone is their protection against all that tribe of spellbinders and 
office-seekers who seem to find in democratic countries a fertile soil for growth. 
As a foreigner watches congress at work he may feel cynical before endless 
debates, verbosity run wild, complicated and cumbersome internal organizations 
trying to help along or to hinder the business in hand. He may well modify 
his cynicism if he tries to follow the debates in his own legislature, where he 
may fail to notice in the endless discussions and equally endless verbosity the 
binding power of party organization—government members and opposition 
members ringing ceaseless changes within the stern discipline of the party. 
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At any rate, here is a study of a national legislature at work which is not only 


of great practical importance in relation to its subject matter, but suggestive 
of wider and deeper problems. 


Chalmers and Hood Phillips’ Constitutional Laws of Great Britain, the British 
Empire and Commonwealth. By O. Hoop Puiturrs. Ed. 6. London: 


Sweet and Maxwell [Toronto: The Carswell Company]. 1946. Pp. xxviii, 
710. (41 10s.) 


Mr. PHILLIPs has succeeded in a praiseworthy manner in revising and bringing 
up-to-date an older text-book, the fifth edition of which appeared in 1936, under 
the title Chalmers and Asquith, Outlines of Constitutional Law, described in the 
preface to that edition as a manual of “practical utility.” The task which Mr. 
Phillips has undertaken is always one of great difficulty—the public for whom 
the book was originally written, the demands of publishers, the types of ex- 
aminations for which it is prescribed or for which it may be used, and so on 
combine to create problems and often fence the ambit and scope of a reviser’s 
freedom. Mr. Phillips seems to have had a much wider liberty than is usual; 
and, at any rate, he has been able to avoid the miserable situation where vast 
new notes and bracketed sentences and paragraphs tend to produce a sorry patch- 
work. He states that this sixth edition is “based on” the fifth, and this state- 
ment should be noted. The book evidently remains one of “practical utility” ; 
but, in the “basing,” that “utility” has been greatly enhanced both in substance 
and form. Students who place the two editions side by side will at once see 
how wide and careful are the changes. For example, the references to extra- 
legal literature, to treatises, and, above all, to articles in the law reviews have 
been greatly increased and they are selected with critical judgement. We have 
frequently been forced to criticize severely the traditional text-book in this 
connexion, which is too often a mere affair of black-letter compilations, strung 
together without art or meaning—a blind bowing-down to case-law or statute. 
Much of this is due to the demands of the practical lawyer, and worse still to 
the types of examinations which bear pathetic witness to the futility of what 
is politely called legal education. The students for whom Mr. Phillips writes 
are at least provided with facilities for enabling them to find out something of 
the functional aspects of law, and they may also learn a little at least of that 
critical approach without which legal education can exist in no worthy meaning 
of that term. Then, new weight is given to the problem of administrative law, 
to the legal liabilities of public authorities (including the crown) and to the 
tantalizing issues, legal and conventional, of the British Commonwealth. In- 
deed, the rewriting and the revisions are everywhere evident and they have 
been carried out with knowledge, care, and discretion. The book is thus made 
infinitely more valuable; and, within its class and for its particular purposes, 
it ought to command success. Doubtless, it does not contain much examination 
of the distracting and refined problems which the subject suggests, but the ref- 
erences are an excellent substitute if students will only use them. 

We note that Mr. Phillips has left the compiling of the table of cases to 
his publishers—a terrible thing to do, as publishers will often cut out a word 
to save a penny. As it is, this table appears (differing from the first-class table 
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in the fifth edition) without references to the reports. This procedure is most 
annoying ; for without such full references much time is wasted, and time is 
more important than money. We trust that the fifth edition will be followed 
in this connexion. We presume that a lot of the historical material is due to 
the demands of some examinations and to the prescriptions of courses for them. 
We hate to think that the history of law is thus dealt with. At any rate, we 
hope that Mr. Phillips will gradually get rid of all this, as compression and the 
more or less arbitrary statements which the space calls for do not make for 
that historical legal knowledge which is the mark of an educated lawyer. For 
example (p. 15), the reference to ordinances and statutes is not supported by 
modern scholarship, and a foot-note here might well refer to Plucknett, Statutes 
and their Interpretation in the First Half of the Fourteenth Century, or to 
Thorne, /ntroduction to a Discourse upon the Exposition and Understanding 
of Statutes (Huntington Library, 1942). The statement (p. 23) that “it would 
probably not be seriously contended that the courts would take notice of the 
fact that an Act of Parliament had not passed through the customary number 
of readings in each House” might be made much stronger by a reference to 
Edinburgh and Dalkeith Railway Co. v. Wauchope, (1842) 8 Cl. & F. 710, at 
p. 723 (per Lord Campbell). We are surprised that Murray v. Parkes, [1942] 
2 K.B. 123, is passed over so lightly in the text. The reference to Mr. New- 
ark’s article in the note (on p. 662) in connexion with the case might well be 
extended to include an article by Mr. F. A. Mann in 5 Modern Law Review 
(1942), at pp. 218 ff. We would welcome a firmer dealing with the case. There 
seems to be a misunderstanding in relation to procedure against the crown 
(p. 282) in the matter of procedural privileges. Duncan v. Cammell Laird and 
Co., [1942] 1 All E.R. 587, is rightly referred to as final authority in connexion 
with the discovery of documents. That case also is authority for a distinct state- 
ment in Lord Simon’s speech (at p. 595) that Robinson v. State of South 
Australia (No. 2), [1931] A.C. 704, has not the support of the house of lords 
and should not be relied on (as Mr. Phillips does) for any idea that a court 
has a right to inspect a document. In relation to the Dominions, Mr. Phillips 
is careful to make the eminently wise remark that many of his general state- 
ments “require modification when they are applied to particular Dominions” 
(p. 571). It is regrettable, then, that he makes the general statement deduced 
from the neutrality of Eire that it is “settled that a Dominion has the right 
to remain neutral in a war in which His Majesty is engaged” (p. 582). We 
believe that Eire has that right in the light of the general reasoning in Moore 
v. A-G. for Irish Free State, [1935] A.C. 484, which left the “treaty” of 1921 
without any legal foundation. This may ‘be true for South Africa, where the 
South Africa Act (9 Ed. VII, c. 9) depends for its continuance on the goodwill 
of the South African parliament, under s. 2(2) of the Statute of Westminster 
(22 Geo. V, c. 4), itself enacted by the South African parliament in the Status 
of Union Act (no. 69 of 1934). But to argue from these situations for a general 
right, as Mr. Hood does, is quite unjustified, as long as the covering sections 
of the Commonwealth of Australia Constitution Act (63 and 64 Vict., c. 12) and 
as long as the British North America Act, 1867, remain outside possible change 
under the Statute of Westminster, and as long as Australia and Canada are 
constituted as federations under the crown of the United Kingdom. (It is in 
this connexion that we believe that the request and consent of Canada to the 
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Abdication Act, 1936, were works of supererogation). It is perhaps idle to 
discuss all this in a world where total war is the price of national sovereignty, 
but a legal treatise, however elementary,.may as well be as clear as the difficult 
issues will permit. In the next edition reference may well be made to Rex v. 
Botrill: “If the King says by an Act of State that the commonwealth of coun- 
tries over which he reigns are at war with a particular foreign state, they are 
at war with that state...and I do not deviate in order to consider the consti- 
tutional position of Eire, which I regard as anomalous” ([1946] 2 All E.R. 
434 at p. 435, per Scott L.J.). “Ontario” and “Quebec” (p. 573) should be 
“Province of Canada”; Ontario and Quebec are creations of the British North 
America Act, 1867, and carried into federation responsible cabinet govern- 
ment. We hope that, in connexion with Beatty v. Gillbanks ( (1882) 9 Q.B.D. 
308), a reference will be made to that case as reported in 15 Cox C.C. 138, 
where the judgement of Cave J. is given (at p. 147). It is omitted in the re- 
port referred to in the text; and yet his judgement serves to place the decision 
in a fuller setting. 

These criticisms are small indeed when weighed against the general accuracy 
and wide scholarship of the book, and they are only submitted, with great re- 
spect, in the light of excellent achievement. 


W. P. M. K. 


A Textbook of the English Conflict of Laws (Private International Law). By 
C. M. Scumittuorr. London: Sir Isaac Pitman and Sons. 1945. Pp. xlvi, 
455. (35s.) 


A NUMBER of new works and new editions of works on the conflict of laws 
has appeared very recently or will appear shortly. This text-book (and as 
its title suggests it is a text-book rather than a major treatise) is one of the 
fresh efforts in this field. But it will have a definite place in the literature 
upon a rapidly developing subject. Dr. Schmitthoff is concerned with ex- 
pounding the law as it is, and in so doing does not hesitate to criticize views 
expressed by earlier writers or to set forth his own analysis of the cases. 

As a text-book, students will find particularly useful the summary of the 
rules in different common-law jurisdiction, together with the different ex- 
positions of the English rules by Dicey, Cheshire, and others. Especially is 
this so for Canadian students with respect to those instances when rules in the 
United States differ from those in England. There are regular references to 
Professor Beale’s treatise and to the Restatement. In addition, in many in- 
stances each section is accompanied by references to legal periodical literature 
for fuller and further discussion, a feature particularly commendable in a work 
on the conflict of laws: where much valuable ground work in the development 
of the law has been done. 

As a practitioners’ guide, the lawyer will find opportune the attempts to 
expound rules consistent with the sometimes apparently conflicting decisions 
of the English courts. Dr. Schmitthoff’s efforts to reconcile all the decisions 
upon marriage produce a complicated set of principles. Possibly the book lacks 
something as a result of this feature. English law can still stand criticism of 
decisions, whether from the highest or the lowest courts; and not too many 
decisions in cases of conflicts have been in the house of lords. The path of 
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judicial change is still open. We shall have more to say on this as the review 
proceeds. It will be seen therefore that this is an essentially practical work. 
There is but limited reference to continental jurisprudence. There is but little 
discussion of the fundamental concepts, except for the doctrine of vested rights 
which the author endeavours to support. Thereafter he steps directly into 
domicil, contract, tort, property, persons, and jurisdiction in some detail, in so 
far as existing case authority is available. 

More particularly, we note a few points. We hope that it is not meant to be 
suggested by the reference (pp. 1-2) to Attorney-General for Alberta v. Cook, 
[1926] A.C. 444; [1926] 2 D.L.R. 762, that the “legal unit” for all matters in 
Canada is the province, as distinguished from the Dominion as a whole. While 
it may be argued that for divorce purposes domicil in the province where the 
proceedings are brought, rather than domicil anywhere in Canada, is a rule 
applicable not only to Alberta (the only province whose jurisdiction was de- 
termined in that decision) but to the other Canadian provinces, (a) it is clear 
that effective legislation could alter this not only within Canada but also for 
purposes of private international law, so that divorces based on a Canadian 
domicil would be internationally valid under conflict rules, and (6) it is sub- 
mitted there may well be matters now within the legislative competence of the 
federal parliament where nothing but the “legal unit” of Canada, rather than 
Alberta, need be looked to. What is the “country of incorporation” of a bank 
within the meaning of the federal Bank Act, 1944, c. 30, or of a Dominion 
incorporated company with respect to the capacity of corporations to transact 
business (p. 339)? What of the growing list of proceedings in the federal 
courts where federal law is administered? 


In view of Gulbenkian v. Gulbenkian, [1937] 4 All E.R. 618, at pp. 624, 628 
(per Langton J.) and other cases and writings, can it be asserted as definitely 
as at p. 69 that a person’s domicil of origin is, if legitimate, his father’s domicil 
at the person’s birth? What of the last domicil of the father immediately prior 
to majority? And in connexion with domicil, is not the use of the term “matri- 
monial domicil,” while clearly made referable only to the domicil of the hus 
band, merely adding confusion in view of the different meanings in which this 
term has been employed? What is the use of the term, in any case, as the 
author would not discard the wife’s pre-marital domicil in questions of the 
essential validity of marriage in all cases (pp. 293-4) ? 


Dr. Schmitthoff works out a complicated set of rules with respect to mar- 
riages. A distinction is to be drawn between the contract to marry (governed 
by the les celebrationis for all purposes including capacity which for the author 
includes formalities and essential validity) and the status of marriage (gov- 
erned by the lex domicilii which refers to the domestic lex celebrationis for 
form, to the domestic lex domicilii for essential validity). The application of 
the first portion of the status rule (form governed by lex celebrationis) is said 
to be subject to four exceptions, the second of which would say that non-com- 
pliance with local form is not fatal and that a marriage in the old common-law 
form would be valid if the local form is not practical (it may be non-christ- 
ian) and a ceremony under the Foreign Marriages Act, 1892, is not available 
(as it is presumably not for Canadians), provided that the common law mar- 
riage is before “an episcopally ordained priest” (p. 301). Dr. Schmitthoff too 
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readily accepts the doubtful authority of the house of lords’ decision in Regina 
v. Millis, (1844) 10 Cl. & F. 534, for this proviso, despite subsequent cases 
contra. However, the proviso must now be taken as unnecessary in view of 
the history of Regina v. Millis coupled with Wolfenden v. Wolfenden, (1945] 
2 All E.R. 539 (per Lord Merriman P.) where a marriage in common-law form 
before a minister of a mission known as the Church of Scotland Mission was 
held valid notwithstanding Regina v: Millis. The application of the second 
portion of the status rule (essential validity governed by lex domicilii) is said 
to be subject to the rule that where the marriage was celebrated in the state in 
whose courts it is now in question, the lex fort governs to the extent that in- 
capacity by the lex domicilit does not operate to prevent a valid marriage. This 
rule would explain all conflicting decisions except Sottomayor v. De Barros 
(no. 1), (1877) 3 P.D.1, which is written off as severely criticized in Ogden 
v. Ogden, [1908] P. 46, and possibly, too, on the ground that it proceeded upon 
an inaccurate view of the true facts. While the text admits that this exception 
in favour of the lex fori is unfortunate and would lead to additional cases where 
marriage may be valid in one country, invalid in another, it is stated as a de- 
finite rule. We would rather wait for more authoritative judicial determina- 
tion before conceding that the English courts will go this far in favour of the 
lex fori, for it would not be the first time that rules derivable from Sir Gorrell 
Barnes have not found a place in English conflicts rules. And this exception 
in part flows from a decision of the learned president given in the court of 
appeal (Ogden v. Ogden). 

The discussion of the so-called rule in Armitage v. Attorney-General, [1906] 
P. 135 (Barnes P.) fails to note the application that seems logically to flow 
from it: divorces in Canada under the Divorce Jurisdiction Act, 1930, are valid 
under Anglo-American conflict rules if the petitioner, though not domiciled in 
the province granting the divorce, was domiciled elsewhere in Canada at the 
time the divorce was granted. The Canadian statute is noted, as are the statutes 
along similar lines in the United Kingdom and New Zealand, but solely for the 
purpose of jurisdiction, not recognition outside the forum. Yet, apart from the 
limited application of the Canadian statute just mentioned, the statutes allow 
divorces within the forum which are not valid without it. Immediately follow- 
ing these notes, there is a section on the substantive law applicable to divorce, 
assuming jurisdiction, which law is said to be the law of the matrimonial domicil 
of the spouses. This raises some interesting problems both in relation to juris- 
diction and to recognition of foreign divorces. Would the English court, under 
the Matrimonial Cause Act, 1937, s. 13, grant a divorce to the wife on grounds 
not recognized as valid in England, but recognized as grounds for divorce in 
the jurisdiction of the husband’s new domicil? Similarly, would grounds, suffi- 
cient in certain states of the United States, though not in England, be sufficient 
for a petitioning wife of an American soldier domiciled in one of such states? 
It may be that the language of s. 1 of the Matrimonial Causes (War Mar- 
riages) Act, 1944, bars divorces on grounds other than those given to the 
English court under the Matrimonial Causes Act, 1937, s. 2, though it is sub- 
mitted that it does not go this far, and that once jurisdiction is given, we look, 
in the absence of express provision of the lex fori to the contrary, to the com- 
mon law (t1.e., the law apart from this statute) which Dr. Schmitthoff says is 
the law of the domicil. In Canada, it would seem that a woman deserted while 





300 THe University oF Toronto LAw JOURNAL 


domiciled in British Columbia cannot make use in the courts of British Colum- 
bia of the fact that Nova Scotia is the only Canadian province which grants 
divorce on the ground of cruelty, should her deserting husband establish a 
domicil in that eastern province, in view of the express provision in the Divorce 
Jurisdiction Act, 1930, that she may commence proceedings in British Columbia 
“on any grounds that may entitle her to such divorce according to the law of 
such province [the province where proceedings are commenced)”. What if the 
English war-bride had a husband domiciled in South Carolina which refuses to 
grant divorces? Would the English court, on the basis that the substantive law 
is governed by the lex domicilii, refuse to grant a divorce, even though it had 
jurisdiction to entertain the petition? Or would, on the rule of Armitage v. 
Attorney-General (supra), a divorce granted in Jamaica to a man domiciled 
in Scotland on grounds within the jurisdiction of the English high court (under 
the Indian and Colonial Divorce Jurisdiction Act, 1926, amended 1940) be given 
international recognition because it is valid in the jurisdiction of the domicil 
(Scotland) even though granted on grounds not available to persons domiciled 
in Scotland or Jamaica? (The statute s. 1 (1) (a)—makes available the grounds 
from time to time within the jurisdiction of the English high court). 

While we recognize that Dr. Schmitthoff is “concerned with the exposition 
of the law as it stands and not as it should be” (p. 147), we detect a concern, 
also, to justify the law as it stands. And the efforts to justify, in particular, 
the rule in England with respect to foreign torts leave us far from convinced. 
Why should public policy refuse to allow actions in tort if actionable in the 
place where the tort was committed, but not actionable in England, while at 
the same time the law of England would, according to the author, apparently 
allow actions for divorce in England on grounds not permitted to domiciled 
Englishmen, but allowable in courts of the petitioner’s domicil? It is true that 
Dr. Schmitthoff suggests that the English rule only allows actions in England if 
the foreign tort, in addition to being actionable in England, was actionable 
(not merely “not justifiable”) in the jurisdiction where committed. And his 
necessary explanation of Machado v. Fontes, [1897] 2 Q.B. 231, is thereby unor- 
thodox (not that it is objectionable on this ground). But in the result we arrive 
at the same thing: a wrong for which no damages can be recovered in the place 
where the wrong was committed may give damages if an appropriate forum is 
chosen. Is that sound? 

One small matter might be noted. In the section on negotiable instruments, 
references are made to the fourth edition of Falconbridge, The Law of Banks 
and Banking (pp. 131 ff.). The fifth edition is almost twelve years old. 

Certain matters have been singled out above for discussion. They merely 
serve to illustrate the difficulty in this subject of endeavouring to write in one 
volume a text-book solely on what is the law. Dr. Schmitthoff has on the whole 
provided a very full and usefully subdivided statement of the existing rules. 
For students this is a beginning. But it should never be a complete substitute 
for full and thorough discussion of those rules not merely in an effort at ration- 
alization, but also with a view to suggestion as to what ought to be the law, 
no matter whether they are brought about by judicial distinction or legislative 
enactment. The usefulness of such discussions is well illustrated by W. E. 
Beckect’s article on “The Recognition of Polygamous Marriages under English 
Law” in 48 Law Quarterly Review (1932), at p. 341, which may be said to 





Reviews oF Books 301 


have precipitated the overthrow by Barnard J. in 1945 of Hyde v. Hyde, (1866) 
L.R. 1 P. & D. 130 as an effective decision against such recognition. 

Lord Macmillan has written a foreword to the work in which he emphasizes 
that it is “conducive to clear thinking and to just decision in matters involving 
a conflict of laws to have a sound basis in principle” (pp. v-vi). Would it be too 
bold to suggest with the greatest respect that the same view might apply to the 
law of tort, and that his lordship has turned that law back for many years to 
come with his decision and remarks in Read v. Lyons, (1946) 62 T.L.R. 646, 
at p. 649: “Your Lordships’ task in this house is to decide particular cases 
between litigants, and your Lordships are not called on to rationalize the law 
of England. That attractive if perilous field may well be left to other hands to 
cultivate”? But are the law lords in England not prepared to deduce principles 
(or accept principles deduced by “other hands”) from the experience of the 
past, and (a) logically extend those principles to modern conditions, particularly 
(b) when the experience of the past is silent on the matter in hand? Did “clear 
thinking” and “just decision” give Read v. Lyons as the house of lords decided 
it? 

Gripert D. KENNEDY 


Faculty of Law, University of British Columbia. 


A Text-Book of Jurisprudence. By G. W. Paton. Toronto: Oxford Uni- 
versity Press. 1946. Pp. x, 528. ($6.25) 


Tue last five years have brought us texts of general jurisprudence in almost 
embarrassing profusion. To mention but a few: we have had Kelsen, Pound, 
Jones, Bodenheimer, Timasheff, Friedmann, Ebenstein, and Stone. These 
writers approach the subject by several paths; and they are far from agreement 
on any technique of exposition. It is by no means clear what is the purpose of 
texts of this sort. To what readers should they address themselves? It might 
be said that their most fitting audience should be bench and bar; but this. re- 
viewer must confess that he has found little evidence, in arguments in court, or 
in reasons for judgement, that such books are consulted. Some evidence there 
is that articles in law journals, dealing with specific topics, are read with 
profit by judges and advocates; but, for the most part, to those. whose work is 
done in the courts, the field of general jurisprudence is terra incognita. Shall 
the writer address himself to teachers and students? Here he may find himself 
in a dilemma. If he writes for teachers, he is tempted to curry favour by a 
display of erudition, and to load down his treatise with an apparatus of foot- 
notes and elaborate citations of foreign jurists to such an extent that students 
are repelled. If he writes for students, his approach is often didactic and dog- 
matic, and his avoidance of controversy leads to the charge of oversimplicity. 
Writers of jurisprudence cannot live by taking in one another’s washing. It 
is not enough to be assured of a moderate circulation through law libraries 
which almost automatically take in new books, and by inclusion of a text in 
the law schools’ lists of required readings. What is to be desired is a book 
whose ease of style, clarity of expression, and practical usefulness shall recom- 
mend it to judge and practising lawyer; whose choice of subject-matter shall 
stimulate thought in the student, and. present him with a basic philosophy for 
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research; whose frank discussion of schools and controversies shall help each 
teacher in the arduous and complex task of shaping an effective instructional 
method; whose own plan and method of juristic thinking shall make some ef- 
fective contribution towards the solution of our modern problems of law and 
social order. 

Professor Paton’s book fulfils these requirements. He hoped to avoid, and 
he has succeeded in avoiding, the besetting sin of jurists, which is “to conceal 
threadbare thoughts in elaborate and difficult language.” A very complete 
bibliography is evidence of the fact that all of the relevant texts have been con- 
sulted; and yet the author’s treatment is individualistic, clear in its outlines, and 
written in such a way as to appeal to a very wide circle of readers. Book 1, 
in this treatise, deals with jurisprudence, law, and the state, and therein of the 
many schools of law, their similarities, and their differences. Book 11 deals 
with sources, with the judicial method, statutes and codification, juristic writ- 
ings and professional opinion. Book 111 examines the technique of the law, in 
rights and duties, titles, acts, and events. Book 1v contains analyses of basic 
legal concepts, such as legal personality, obligations, property and possession, 
liability civil and criminal, remedies and procedure. Book v provides an an- 
alysis of law on the basis of interests. 

Where there is so much to approve, it is difficult to particularize; but this 
reviewer has read with special pleasure those sections that deal with the im- 
pact of law upon our social institutions in the field of public and private in- 
terests. The author’s method is best shown by supplying his own scheme 
and table : 

(a) Public interests. 
. The efficient working of constitutional government. 
. Relationship of the state to other states. 
. The preservation of public order. 
. Public property and revenue. 
Racial integrity. 
The fostering of the economic welfare of the state. 
Education. 
. Public health. 
. The protection of certain religious, moral, and humanitarian values. 
Social services and public charities. 


1 
2 
3 
4 
5. 
6. 
7. 
8 
9 
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Private interests. 
. Rights of personality. 
. Family interests. 
3. Economic interests. 


This section of Professor Paton’s text runs only to thirty pages. One 
could indeed wish it were not so tantalizingly brief; for all that the author 
says on the subject is of interest and value. It will act as a stimulus in class- 
room discussions: and this reviewer hopes to find in it, for his students, a 
spur to research in a field that promises rich rewards for the diligent. 


F. C. AuLD 
School of Law, University of Toronto. 
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The Trial of German Major War Criminals. (Various publications.) London: 
H.M. Stationery Office. 1946. Pp. xi, 327 (5s. net); xiv, 442 (6s. 6d. 
net); 173 (2s. 6d. net) ; 200 (3s. net); 143 (2s. 6d. net). 


War Crimes: An Attempt to Define the Issues. By M. Lacus. London: 
Stevens and Sons. 1945. Pp. viii, 108. (7s. 6d.) 


The International Court of Justice: Selected Documents Relating to the Draft- 


ing of the statute. Washington, D.C.: Government Printing Office. 1946. 
Pp. v. 167. ($1.00) 


It is not surprising, on the whole, that comment upon the Nuremberg trial, on 
the part of persons qualified to evaluate and explain, express opinions and 
formulate judgements, seems to have been reserved. The student, the historian 
and the lawyer have hesitated to weigh what was accomplished at Nuremberg 
until all the reliable material has come to hand. Happily, at last, this material 
is now becoming available, with the publication of the proceedings of the inter- 
national military tribunal, taken from the official transcript. A foreword con- 
tains the following statement: “This is the first of a series of publications which 
will, in due course, cover the whole trial of Major War Criminals now in pro- 
gress at Nuremberg. The publication will be issued in fortnightly parts.” So 
far, Parts 1 and 11 have been received, as well as separate volumes containing 
the opening speeches of the prosecutors, the speeches of the prosecutors at the 
close of the case against the individual defendants, and the speeches at the 
close of the case against the indicted organizations. The publication contains, in 
each part, a valuable table of contents, following the particular aspects of the 
trial, and, in addition, a statement of the members of the tribunal, a list of 
counsel engaged in the trial, and of the individual defendants and indicted 
organizations What was accomplished at Nuremberg is not a question that falls 
to be answered within the compass of a review. But it would obviously be 
dificult to exaggerate the importance of the trial. Of so much greater conse- 
quence is it, therefore, in the case of this trial, that all the proceedings be made 
accessible to the peoples of the world. Some persons may question‘ the fairness of 
the trial. Let them be referred to the trial itself. The proceedings speak for 
themselves. Others may question the findings of the tribunal. Let them be 
referred to the overwhelming mass of evidence submitted upon each of the 
charges. In this evidence will be found a searching analysis without parallel of 
an epoch in history, of the years which brought the rise of Hitler to power, and 
his ultimate destruction. The historian will not fail to accept the findings of 
the tribunal; nor will the ordinary man who cares to refer to the pages of these 
publications. 


The proceedings of the Nuremberg trial are of special interest, however, to 
the lawyer, for the several legal issues involved, the brilliant argument of 
counsel, the repudiation of alleged principles which have fettered the develop- 
ment of the law of nations, and above all for the formulation, judicially, for the 
first time, of the proposition that aggressive war is criminal. Echoes of the 
various defences raised at the trial,“even now that the trial has been concluded, 
are expressed from time to time both by lawyers and laymen: for example, the 
contention that states, being sovereign, cannot he held criminally responsible for 
their acts under international law; or the argument that only states are subject to 
international law, and individuals, therefore, cannot be held responsible for acts 
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of states. The speeches of counsel for the prosecution will stand for all time as 
an important milestone in the history of international law in rebutting such 
contentions. We might refer, by way of illustration, to a short statement by 
Sir Hartley Shawcross, dealing with the familiar argument which bears the label 
ex post facto: “The first man tried for murder may have complained that no 
Court had tried such a case before. The methods of procedure, the specific 
punishments, the appropriate Courts, can always be defined by subsequent pro- 
clamation. The only innovation which this charter has introduced is to provide 
machinery, long overdue, to carry out the existing law, and there is no substance 
in the complaint that the charter is a piece of post factum legislation either in 
declaring wars of aggression to be criminal, or in assuming that the State is 
not immune from criminal responsibility.” The defendants were convicted 
under the law in existence at the time the offences were committed. 


The author of War Crimes himself modestly asserts that “written under the 
strain of war conditions, while the author was on active service, it is bound to 
have many shortcomings.” Be that as it may, it does assist in a degree to fulfil 
his hope that it will throw some light on a confused problem. What is a “war 
crime”? He prefaces his enquiry by an investigation of the essential nature 
of crime as such; and he then considers in turn the relation between law and 
war, the international laws of war, municipal laws of war, crimes in war-time. 
A definition of war crimes is reached, finally, by an examination of examples 
from which he abstracts the elements common to all, and the treatise is con- 
cluded by setting out the definition so derived. 

What is sought to be established is the legal basis for the trial and punish- 
ment of persons guilty of war crimes within the scope of this definition. The 
argument advanced is that there is legal basis for their trial under the municipal 
law of states affected, as supplemented by the rules of international law. In an 
interesting chapter, the relation between municipal law and international law is 
considered. The basic principle upon which the author proceeds is that inter- 
national law sjmply fulfils the function of a legal system “at a higher stage.” 
Though binding on states, international law ultimately is aimed at individuals. 
Individuals are subject to international law, at least where the rules of inter- 
national law have been translated or must be taken to have been translated into 
the provisions of municipal systems: “The international agreements and con- 
ventions concerning the laws of war were concluded between states. They 
were meant to bind them qua states, i.e. organized human communities.” The 
author recognizes the difficulties arising from seeming /acunae in the system of 
international law. The fact that international law has no means of trying or 
punishing offences, or fails to specify penalties, is met by the suggestion that 
international law “has to be filled in by what municipal law says on the subject.” 
Here, the decision of the judicial committee in Re Piracy jure Gentium, [1934] 
A.C. 586, is referred to. Problems of jurisdiction are discussed and the pos- 
sibilities investigated of the various courts before which war criminals may be 
brought. While it is conceded that the national court of the culprit would have 
jurisdiction, it is shown that such solution of a case need not be regarded as 
satisfactory by any of the states “affected,” who also are entitled to try such 
war criminals. The objection to leaving the trial to the defeated state itself is 
amply illustrated by the failure of the Leipzig trials, in connexion with the war 
crimes during the war of 1914-18. Elsewhere, in drawing a distinction between 
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war crimes and political offences, the author maintains that war crimes are 
devoid of these elements which entitle the political offender to claim the right 
of asylum; and that war criminals are common criminals and extradictable as 
such. A reference to the demand for extradition of Wilhelm II, in this con- 
nexion, is interesting: The author argues that the refusal of the Dutch govern- 
ment at that time was justified, despite the fact that the kaiser may have been 


guilty of war crimes, because the requests were not based on the proper legal 
grounds. 


It seems hardly fair to criticize this book in the light of after events. For 
example, the possibility of setting up an international tribunal for the trial of 
war criminals is considered and discounted: “Everything points to the con- 
clusion that the idea of an international court for all war criminals is impractic- 
able for the moment at least.” Notwithstanding, it was recognized, even at the 
time of writing, that such solution might be practicable in the case of “those 
who are not criminals in the very technical sense, culprits of war crimes, but 
those whose activities led up to the outbreak of the present conflict as a war of 
aggression and illegal attack,” or in the case of those criminals “whose offences 
have no particular geographical location.” It is apparently suggested, however, 
that such a tribunal, of necessity, could only administer “natural or substantial 
justice”: “Its statute and authority would be based on a lex ex contractu, as 
there is neither International Criminal Law nor Court in existence now.” The 
inference seems to be that the decision of such a tribunal would be almost equi- 
valent to an act of state. On the contrary, one of the main accomplishments of 
the trial of German major war criminals is the affirmation that even those arch- 
criminals were guilty, not only under the charter under which the tribunal was 
organized, but under the provisions of the existing international law. The 
argument is advanced, for example, in the opening speech of Jackson J., the 
chief prosecutor for the United States of America, when, after considering the 
effect of treaties making illegal a war of aggression, he said: “Any resort to 
war—to any kind of war—is a resort to means that are inherently criminal. 
War inevitably is a course of killings, assaults, deprivation of liberty, and de- 
struction of property. An honestly defensive war is, of course, legal and saves 
those lawfully conducting it from criminality. But inherently criminal acts 
cannot be defended by showing that those who committed them were engaged in 
a war, when war itself is illegal. The very minimum legal consequence of the 
treaties making aggressive wars illegal is to strip those who incite or wage them 
of every defence the law ever gave, and to leave war-makers subject to judg- 
ment by the usually accepted principles of the law of crimes.” 

The distinction drawn between war crimes and political offences has been 
alluded to. The author also distinguishes the offences of Quislings, as being 
essentially a variety of treason. It appears that each of the deeds qualified as 
war crimes finds its counter-part in municipal criminal law. It is well to 
emphasize, first, the close relation between international law and municipal 
law; secondly, the criminal responsibility of individuals as well as states for 
offences against the law of nations; and finally, the practical solution of war 
crimes as being a legal issue, and not a matter of political expediency. In so 
doing, the author has performed a suggestive service. Though taking the 
objection to the establishment of an international tribunal on the ground that 
it would have to be set up post factum, in conclusion, he sets out the various 





306 THe UNIversIty oF Toronto Law JouRNAL 


declarations by the United Nations, the first made soon after the outbreak of 
war, serving formal notice upon the enemy states that they “place among their 
principal war aims the punishment, through the channel of organized justice, 
of those guilty and responsible for these crimes.” In acting with dispatch to 
make these declarations effective, the United Nations not only fulfilled this 
war aim, but enhanced and revitalized international law, an end toward which 
this little treatise was no doubt also directed. 


The government of the United States has provided a valuable collection 
of documents relating to the organization of the new international court of 
justice. The court, as the principal judicial organ of the United Nations 
organization, derives its origin from certain of the Dumbarton Oaks proposals, 
that “the statute of the court of international justice should be either (a) the 
Statute of the Permanent Court of International Justice, continued in force 
with such modifications as may be desirable or (b) a new statute in the 
preparation of which the Statute of the Permanent Court of International Justice 
should be used as a basis.” So, in this collection we find, first, the statute of 
the permanent court of international justice—the world court established under 
the covenant of the League of Nations, now to pass out of existence; then follow 
the relevant provisions of the Dumbarton Oaks proposals. Pursuant to these 
proposals a United Nations committee of jurists met to formulate a draft statute 
for the proposed court. There appear in his collection, therefore, the draft 
statute submitted by this committee to the United Nations conference at San 
Francisco, together with the report of the committee, as well as official comments 
and proposals by states and committees, all of which was considered by the 
committee of jurists when the draft was formulated. Lastly, there appears the 
statute of the international court of justice, in the form eventually approved 
by the United Nations on June 26, 1945. These documents, collected in one 
thin volume, conveniently arranged, tell the story of the creation of the new 
court, lead to valuable comparisons with the old court, which, in turn, indicate 
the various respects in which the present statute is an improvement over the 
former statute. 

In the official comments and proposals of the various states and organiza- 
tions, and the report of the committee of United Nations jurists, is to be found 
a wealth of information on a variety of problems concerning the court and its 
statute: the need, for example, of setting up a new court, although at the same 
time preserving the continuity with the court organized under the League. It 
is interesting to note that the United States contemplated continuing the old 
court, advocating an article of the new statute in these terms: “The Permanent 
Court of International Justice established by the Protocol of Signature of 
December 16, 1920 and the Protocol for the revision of the Statute of 
September 14, 1929 shall be, as adapted to the purposes of the United Nations, 
the chief judicial organ of the United States... .” The object was to preserve 
the court and simply to modify the statute. The committee of jurists, however, 
left the question open. The statute finally adopted by the United Nations 
provided, against the view of the United States, for the establishment of an 
entirely new court, the statute being based, however, upon the former statute. 
In the comments and proposals are also to be found opinions and discussions 
concerning such matters as membership in the court, connexion between the 
court and the United Nations organization, the election of judges, appeals, etc. 
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Especially interesting, in the light of the failure of the League of Nations to 
keep the peace, are the comments on the vexed issue of compulsory jurisdiction; 
whether a provision to such effect ought to be inserted as a provision of the 
statute, or left to special or general agreements between states, on the basis 
of an “optional clause” in the statute, as has been the case; and as to the stand- 
ing of such existing agreements under the new statute. Here is involved, of 
course, the painful distinction between justiciable and non-justiciable issues. 
Adding to the utility of the collection are various comparative texts; but a 
comparative text, comparing the statute of the old with the new court, is lacking. 


D. VANEK 
School of Law, University of Toronto. 


A Test-Book of the Law of Tort. By P. H. Winrietp. Ed. 3. London: 
Sweet and Maxwell (Toronto: The Carswell Company]. 1946. Pp. xxxii, 
667. (£1 15s.) 


It is always a great pleasure to read a new edition of a text-book in tort, par- 
ticularly Dr. Winfield’s very readable treatise. The law of tort is continually 
growing, in the same way as conflicts. Both give an author ample scope to 
develop theories, and to criticize cases with some hope that a future higher 
court may reconsider earlier cases. Dr. Winfield’s new edition is no exception. 
New cases appearing in the three-year interval between the second and third 
editions have been inserted, and some older cases dropped. Not all the new 
cases are accepted as the final word on the subject. One, however, is on its 
main problem—the rule in Rylands v. Fletcher—quoted without comment, in 
circumstances where, we submit, the courts have taken a definite step backward. 
Read v. Lyons, [1945] 1 All E. R. 106 (C.A.), now affirmed by the house of 
lords ([{1946] 2 All E.R. 471), particularly on this point (there must be escape 
from the premises), afforded a wonderful opportunity for a logical and, socially 
desirable extension of the rule that persons carrying on a dangerous undertaking 
on their premises (in the form of “non-natural user of the land”) should be 
liable on the basis of “strict liability” for damage caused by such undertaking 
if it “escapes.” True, the original rule was limited to “escape” from the de- 
fendant’s premises. But that limitation was obiter. The way was clear to 
apply the same rule to Norah Read, whether she be injured just inside the 
defendants’ gates, or just outside. But the house of lords has now acted on 
such obiter to confine within strict walls an otherwise very useful and acceptable 
rule in the higher mechanized conditions of modern society. How the appel- 
lants must have missed a Lord Wright sitting in judgement on this appeal! In- 
stead, Lord Simonds, who acknowledges his debt to this volume under review 
(at p. 482), is typical of the attitude of the house which rejected the appeal, 
when he, (at p. 481) declares that “little guidance can be obtained” from the 
development of the law of tort in the new world, and (at p. 482) resurrects the 
common law’s worship of proprietary interest, even to exclusion of the interest 
in personal safety, an idea which he declares to be “consistent and logical.” 
Would it be that a period of judicial reaction has set in to offset a period of 
political liberalism? Different considerations might have applied had there been 
authority against the appellant in any decision binding on the house. We have 
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elsewhere in this issue of the JouRNAL commented on Lord Macmillan’s strange 
language in this same appeal. 

In this respect, we cannot overlook a recent decision of the court of appeal 
for Ontario which not only provides a good authority for the proposition set 
forth by Dr. Winfield (at p. 223) that the enticement action ought to lie at the 
wife’s instance as much as at the husband’s, but also provides in striking form 
from the provincial chief justice some comments upon the necessity for the 
progressive development of the law, in the courts as well as via the legislature 
(Applebaum v. Gilchrist, [1946] 4 D.L.R. 383). After discussing American 
and English authorities, Robertson C. J. O. adds: “Even if there were no such 
judicial opinion supporting such a claim by a wife as is made here, in my opinion 
we would be warranted by the social changes that have in modern times tended 
towards equality of the sexes before the Courts in deciding that the claim in this 
action states a good cause of action in law. ... “The application of common law 
principles in matters such as this [provocation in murder] must to some extent 
be controlled by the evolution of society’... . It is unnecessary to require evi- 
dence to establish the many important changes in social conditions, and par- 
ticularly in the improved status of women, that have occurred in the past thirty 
or forty years. These are matters of common knowledge” (at p. 390). What 
of the changed and changing social conditions with regard to the industrial 
worker? What of the dangers of modern industrial enterprise? 

Dr. Winfield’s new edition has also incorporated some suggestions by re- 
viewers and others, particularly (in chapter xi) on defamation (revised defini- 
tion), and (in chapter xx) on animals. The discussion of the rule in Jndermaur 
v. Dames, (1866) L.R. 2 C.P. 311 has been expanded (at pp. 546-7), and the 
question of liability to trespassers somewhat altered for the better (at pp. 558- 
60). New discussion is added in the section on remoteness of damage with the 
addition of The Oropesa, [1943] P. 32 (at p. 76), and in chapter 111, s. 32— 
master and servant. But apart from these and a few other modest alterations, 
the text remains as in the second edition, with only one major change—the 
incorporation of the provisions of the Law Reform (Contributory Negligence ) 
Act, 1945, inserted at the end of the discussion of common-law contributory 
negligence. This act fills a long desired want, and was called for by Dr. 
Winfield in the second edition (at p. 465). But we hope that the old idea of 
ultimate negligence is not to be continued now. The author says (at p. 415): 
“The Act, therefore, does not alter the existing law as.to determining whether 
or not there has been contributory negligence.” A judge or jury may very 
easily find 100 per cent against the defendant without having to go into all the 
refinements of ultimate negligence, which was in part developed as a means of 
overcoming the hardship of the common-law rule, now abolished. 

One matter we overlooked in the review of the second edition (and it appears 
in this edition in identical form, at pp. 106-7). In connexion with the liability 
of lunatics in tort, Dr. Winfield states: “Modern decisions in Canada and 
New Zealand have made lunacy no defence to an action for assault.” As 
authority are cited Taggard v. Innes, (1862) 12 U.C.C.P. 77, and Donaghy v. 
Brennan, (1901) 19 N.Z.L.R. 289. But the modern tendency in Canada would 
appear to be contrary to the old Upper Canada case. The New Zealand decision 
was followed in the British Columbia case of Baron v. Whalen, [1938] 1 D.L.R. 
787, 52 B.C.R. 359 (per Murphy J.), where the judge, however, seemed to make 
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it clear that if the insanity had gone far enough to remove the “conscious 
volition” the result might have been different. In Ontario two court of appeal 
decisions have declined to hold an insane defendant liable in negligence: Slat- 
tery v. Haley, [1923] 3 D.L.R. 156; Buckley v. Smith, [1946] 4 D.L.R. 721; and 
a third decision has applied the same rule to assault: Wilson v. Zeron, [1942] 2 
D.L.R. 580. In the recent Buckley Case both the Taggard Case and the Don- 
aghy Case were cited by counsel for the plaintiffs, but not commented upon 
by the court, which allowed the defendant’s appeal and dismissed the action on 
the ground of the driver’s insanity at the time of the accident. 

No doubt in future editions, the decision of Vaisey J. in Re Parrott’s Will 
Trusts, [1946] 1 A.E.R. 321, will find a place in the discussion on change of 
christian name (at p. 583 particularly in foot-note (0) ). 

Winfield’s Torts has more than established a definite place in the recognized 
literature of this branch of the law. No other evidence is better than the 
growing number of times portions of it are referred to by counsel and by 
judges. 

Gitsert D. KENNEDY 
Faculty of Law, University of British Columbia. 


Cockle and Hibberts’ Leading Cases in Common Law: With Notes Explanatory 
and Supplementary. By H. J. S. Jenxins. Ed. 3. Vol. I, Contracts; vol. 
II, Torts. London: Sweet and Maxwell [Toronto: The Carswell Com- 
pany]. 1945. Pp. xxiv, 515; xii, 403. (£1, 12s. 6d. net, each vol.) 


In the third edition, this book has been thoroughly revised to an extent which 
includes its division into two volumes; volume I which contains for the most 
part the common-law cases on the law of contract and volume II which is 
almost exclusively confined to cases on the common-law torts. The scope of 
the original work has been considerably reduced. The common-law cases on 
topics ancillary to the law of contract (such as clubs, insurance, landlord and 
tenant, liens, pledges, marriage contracts, master and servant, negotiable 
instruments, partnership, sales, and suretyship) have been abandoned since 
many of them have now expanded far beyond their common-law origin. The 
section described as “contracts and other common law matters of a special 
nature” wherein these cases once appeared is now reduced to a mere fifty-five 
pages which are almost wholly devoted to the topic of agency. Viewing the 
number of new leading cases that appear in the new edition and the number 
of leading cases of former editions that have now been abandoned, we cannot 
but be impressed by the proportion by which the law has undergone develop- 
ment since the appearance of the first edition in 1921. The present edition 
still seems somewhat out of line with modern development in our law. For 
example, we may note (in volume I) the smallness of the sections devoted 
to the topics of implied and quasi-contract and (in volume II) the small 
section concerning the tort of negligence with no specific designation of those 
cases concerned with matters such as causation, foreseeability, and duty of care. 

The cases are concisely “written up” according to the plan of presenting 
selected extracts from the judgements after a careful introductory statement 
of the relevant facts. This type of case-writing possesses grave dangers in the 
hands of the student since, like the text-book, it tends to present an over- 
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simplified view of the law without affording the student an opportunity himself 
to deduce the principle from its source. The foot-notes and annotations continue 
of a high standard, and within them the learned editor has collected for reference 
the important cases and articles which further refine and develop the common- 
law rules of the leading cases. Through this feature, the book provides an 
excellent reference with which to commence any detailed inquiry into the 
authorities on any problem concerned. 


F. E. LaB. 


Cases and Other Materials on Judicial Remedies: From the Forms of Actions 
and the Classical Equity Practice to the Federal Rules of Civil Procedure. 
By A. W. Scott and S. P. Simpson. Ed. 2. Cambridge, Mass.: Harvard 
Law School. 1946. Pp. vii, 956. 


Materials For Legal Method. By N. T. Dow ine, E. W. Patterson, and R. R. 
PoweELit. (University Case-book series.) Chicago: The Foundation Press. 
1946. Pp. xii, 580. ($7.00) 


Studying Law: Selections from the Writings of Albert J. Beveridge, John 
Mazxcy Zane, Munroe Smith, Roscoe Pound, Arthur L. Goodhart, Eugene 
Wambaugh, John H. Wigmore and Charles B. Stephens. Edited by A. T. 
VANDERBILT. New York: Washington Square Publishing Corporation. 1945. 
Pp. viii, 753. 


THese three books are designed for the first-year student entering upon the 
study of law. Yet each has a different approach and each deals with that stu- 
dent’s problems from a peculiarly distinct aspect. In addition, the third col- 
lection of material, as will be noted more fully, has a limited value for pre- 
legal students and a permanency for the graduate lawyer. 

The first work is a tentative second edition of the authors’ collection of 
materials relating to procedure in the courts which appeared in 1938. The 
definitive third edition, to include the new United States’ federal rules of civil 
procedure, is planned for publication in 1948. Briefly the work consists of a 
group of cases (with emphasis upon the record and pleadings, rather than the 
reasons for judgement) illustrating actions at common law and suits in equity, 
prefaced by a useful note as to the courts, past and present, in England and 
the United States, and completed by notes to modern civil procedure. (We do 
not believe that the size of the English court of appeal, increased to nine—the 
master of the rolls and eight lords justices of appeal—by the Supreme Court 
of Judicature (Amendment) Act, 1938, c. 67, s. 1, has been reduced (p. 12). 
The material, commencing with the record in Slade’s Case, (1596-1602) 4 Coke 
91a, is provided with ample explanatory notes. Much valuable material is 
colkcted not only for courses in judicial remedies, but also for courses where 
the history of the remedy is dealt with in the substantive course—e.g., the 
remedies in trespass, case and trover in tort, or assumpsit in contract. Each 
group of cases is prefaced by useful explanatory statements, some of which 
(from the first edition) have now found their way into the second work under 
review. As will be seen, Messrs. Scott and Simpson have provided an historical 
case-book upon procedure so necessary to true understanding by a student of 
the real decision in many older cases. The authors invite their readers’ com- 
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ments and suggestions for the next edition. We suggest that there be an index 
in the next edition, and that the analytical table of contents now at the end 
of the volume be placed at the beginning. The present arrangement may well 
have been adopted as a means of expediting the present edition for returning 
servicemen. It should not be continued. 


To Messrs. Dowling, Patterson, and Powell go special congratulations for 
their work, which goes much further than Messrs. Scott and Simpson’s col- 
lection of materials. Materials for Legal Methods “is designed to serve as the 
basis for an introductory course in the study of Anglo-American law .. . to train 
the student in the legal skills necessary to the use of the basic forms of Anglo- 
American law, case law and legislation.” The goal is more than reached. The 
sources of the law are set out in the first chapter; the use of these sources is 
discussed fully with many illustrations in the following eight chapters. The 
work concludes with a short chapter on the law as a system. The real merit 
of the work is the thorough discussion of the uses of the sources, including not 
only material on how to read, interpret, and “use” an individual case, but also 
something of great value to the first-term first-year student—the structure of 
the courts which give these “cases,” where to find cases, the use of a law library, 
what statutes are and how they should be interpreted, etc. While no student 
should forsake the legal dictionary, this work helps throughout to explain in 
a practical way legal terms and proceedings. It is true that much of the illus- 
tration is derived from United States’ sources, but no student in a common-law 
jurisdiction can neglect these materials today. What is more, a Canadian or 


other lecturer can very easily fit the Anglo-Canadian materials into a work that 
should be used in every first-year course. 


The third collection consists of a number of legal articles, most but not all 
of which have appeared elsewhere a number of years past. These articles take 
the form of advice to students to be, students and young lawyers ( Beveridge, 
Vanderbilt, and Stephens), a history of the common law and various forms of 
law (Zane and Smith), an introduction to American law (Pound), a survey 
of social interests (Pound), an analysis of case-law and statute (Goodhart, 
Pound, and Wambaugh) and the late Dean Wigmore’s “Jury-Trial Rules of 
Evidence in the Next Century.” Apart from some of Senator Beveridge’s 
article on “The Young Lawyer and His Beginnings” and the editor’s article 
on prelegal education, very little of the book is properly, it is submitted, the 
subject of prelegal reading. The editor declares that the work is designed 
“especially for the young man now serving his country who may be con- 
templating the study of law” (p. 1) ; but a reading of the articles convinces this 
reviewer that the book will be of greatest value to students who have had at least 
some introduction to law and its study. While there will not be general agree- 
ment with everything that Senator Beveridge says in his advice to the young 
lawyer, the keynote cannot be overemphasized—the lawyer is a servant of the 
public, and upon honest and competent rendering of his services when required 
will he and the profession be judged. Dean Vanderbilt emphasizes this in con- 
cluding his introduction with .the hope that the work will stimulate the student 
to a realization of his responsibilities as a lawyer and as a citizen. It should. 

This reviewer must take serious issue, however, with the bare reprint, with- 
out comment, of Senator Beveridge’s view (written forty-one years ago) that 
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a classical education forms the only true college (prelegal) course which a 
prospective student should undertake. Such a view does not take account of 
the varying methods of present day teaching in law sc ols some of which at 
least are designed to give the student an all round leg and social picture— 
far better than any four years’ classics and three years’ sure law. Admitting 
the great disciplinary value of classics, we must confess that there are other 
ways of training students’ minds, and other matters also to be considered. 
However, the book will be read primarily by students who have already em- 
barked upon law and who have therefore crossed the bridge of pre-legal educa- 
tion. 

The years 1945-6 have produced from the United States three first-class 
books primarily of value to first-year students, books which in fuller measure are 
the American counterpart of Dr. Glanville Williams’s Learning the Law, also 
a product of this period. All have already secured a definite place in the law 
schools of the world. 


G. D. K. 


The Bil of Social Rights. By G. Gurvitcu. New York: International 
Universities Press. 1946. Pp. 12. ($2.00) 


Tuis is a stimulating and provocative study in which the author takes as his 
text the “four essential freedoms” enunciated by the late President Roosevelt— 
freedom of speech and expression, freedom of every person to worship God 
in his own way, freedom from want, and freedom from fear—and attempts to 
show how these, particularly, freedom from want and fear, can be translated 
from the realm of pious hope into the field of accomplished fact. This is 
sought to be done by a bill of social rights, worked out in claborate detail and 
recommended as “a possible pattern for discussion for every sector of the world 
of to-morrow.” In the author’s words, “To win the peace after winning the 
war, the democracies need badly to liberate the dynamic driving force of demo- 
cratic principles from becoming petrified by retarding symbolic formulas, tech- 
niques and institutions crystallized at the end of the 18th century. . . . The 
strongest obstacles lie in the economic sphere. Against ‘economic feudalism,’ 
private industrial autocracies and arbitrary technocratic powers, liberty, equality, 
and fraternity have to be realized with all energy and force in the economic 
field, as they were in the political field, in a struggle which has already con- 
tinued for 150 years. To-day, true political democracy is no longer possible with- 
out parallel ‘industrial,’ ‘economic,’ ‘social,’ and ‘international’ democraries. 
Democracy in the world of to-morrow will be social as well as_ political 
democracy, or it will not be at all.” The book is divided into three parts. The 
first discusses the utility of bills of rights, antecedents to the bill in question, 
and the social and economic theory upon which the proposed bill is founded. 
Part 11 consists of the bill itself. Part 111 treats of various features and aspects 
of the bill by way of explanation, indicating wherein the provisions suggested 
fulfil the theory and argument advanced. In all, the study is a strong theoretical 
argument for democracy re-vitalized on the social and economic side, developed 
to the length of presenting the method and the means by which this may be 
effected. 

The assurance of freedom from want and fear has met with steadfast and 
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bitter opposition, throug ut all times, whatever the means sought to be employed 
to this end, but with ircreased virulence, depending upon how sweeping have 
been the reforms in | “¢stion. The means here suggested is a bill of rights 
introduced as part of “fe fundamental law. The provisions of such a bill will 
depend upon social, d&conomic, and political theories acceptable to the framers 
and the community.’ Whether the particular bill advocated in these pages is 
justified or acceptable, at all events the author is to be commended for exploring 
the utility and efficacy of a bill of rights as such. As has been stated elsewhere, 
from many such proposals may emerge some day the practical steps for 
achieving the four freedoms. The utility of a bill of rights, in the author’s 
opinion, depends upon the nature of the bill and the technique adopted for mak- 
ing it effective.-What is advocated is a social and economic bill of rights, to com- 
plement in the‘ social and economic sphere, a bill of political rights in the 
political sphere. The book envisages the socialization of property, not in the 
hands of the state, but in the community of “workers,” “users,” “consumers,” 
and the “corimon man.” Property is conceived of as a social function. The 
proposals etvisage the organization of economic life on a system parallel to 
and independent from the political organization of the state, but thoroughly 
democratized from below by the members of the community whom the system 
is intended to serve. This idea of thoroughgoing democratization from below 
is the fundamental conception running through the draft bill. The author 
strongly cautions against what purports to be a bill of rights, but which leaves 
to the state alone the realization of social rights, that being “the dangerous 
trend toward statism and paternalism.” The point is amply illustrated by 
reference to draft bills and provisions contained in the constitutions of various 
states—for example, in the Weimar constitution, and the constitution of U.S.S.R. 

An important aspect of attaining the four freedoms of President Roosevelt 
lies in their international application, the establishment of a world order in 
which, under international law, a state will be bound to ensure minimum 
standards to members of its own community; the elimination, as well, of what 
have been called the economic causes of wars. Although this aspect is sug- 
gested in this study, it is not here elaborated. Reference is made in this con- 
nexion, however, to the international labour organization and the new economic 
and social council of the United Nations organization. The possibility of 
organizing economic and social activity on an international basis in a manner 
similar to the proposed organization appears remote, if not utopian. The 
possibilities of an international bill of rights in some form, however, ought not 
to be neglected. 

D. V. 


Pollock’s Principles of Contract. Edited by P. H. WinFietp. Ed. 12. London: 
Stevens and Sons Limited [Toronto: The Carswell Company]. 1946. 
Pp. xl, 602. (£2) 


Tue late Sir Frederick Pollock’s work on the principles of the law of contract 
has recently been re-edited by Dr. P. H. Winfield, bringing it once more up 
to date with legal development and restoring its value to the legal profession 
as a modern book of reference. The first edition appeared in 1876 and it has 
since become well recognized as a legal classic and of authority in this branch 
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of the common law. In the new edition the learned editor has continued his 
previous plan of revision by which the text is maintained wherever possible 
in the author’s final form. In those portions of the work wherein the learned 
editor has found it necessary or advisable to qualify, revise, or expand the 
author’s text or references, he has carefully marked off his own contributions 
with square brackets. The recent cases and legislative changes in the law 
which made a new edition of this work necessary have been written in with 
a complete editorial examination of important developments. A ready reference 
to all statutes mentioned has been provided through the addition of a complete 
table of statutes covering the entire volume. The editor’s noteworthy con- 
tribution to the value of the work consists in the widening and improvement 
of the references by expanding them to include the diverse views of other legal 
scholars both of England and of America. References to American writings 
include mainly Professor Williston’s treatise on the law of contracts and the 
American Restatement and Corpus Juris, while the authorities cited include 
decisions of the United States supreme court and of the state courts of appeal. 
By this means the student is afforded some opportunity to compare certain 
developments of the common law in the hands of the English and American 
courts. 

No attempt is made, however, to discuss the law of contract as it may 
appear from decisions of the common-law jurisdictions of the British Common- 
wealth outside the United Kingdom. Canadian cases have not been cited save 
in so far as they have provided the basis for decisions of the judicial committee 
of the privy council. English textwriters in general, in contrast to those in 
the United States, appear reluctant to acknowledge or confirm any interest, 
other than a subservient one, of Canada and Canadian courts in the inheritance 
of English common law which people of both nations have now come to share 
on a more or less equal basis. The Canadian courts, while under constant and 
final review by the judicial committee of the privy council, have not been 
free to develop a common law along independent lines; but, in applying English 
common law to the Canadian communities, they have formulated a mass of 
judicial decision and comment that ought not properly to be totally ignored in 
a book which seeks to outline in such detail the principles of the law of contract 
as most recently manifested and as binding on those courts which apply it. 
The same must be true with respect to other members of the British Common- 
wealth. 

In editing such a well-known book the learned editor has been confined 
almost of necessity to the scope and method of Pollock’s approach. The treat- 
ment remains a learned presentation according to the plan originally chosen by 
Pollock of the principles of the law of contract as these are to be derived from 
a thorough and exhaustive analysis of the cases. No appreciable attempt is 
made to describe the functions of the courts as lawmakers; to question their 
infallibility in this regard; to offer any critique of the law as outlined; or to 
suggest any guide in future problems other than such as may be implied from 
the analysis of the cases and judgements. 

A main independent contribution to the text by the learned editor is contained 
in the treatment of frustration where extensive change was made necessary by 
the decision of the house of lords in Fibrosa Spolka Ackcyjna v. Fairbairn 
Lawson Combe Barbour, Ltd., [1943] A. C. 32, overruling in part the previous 
decision of the English court of appeal in Chandler v. Webster, [1904] 1 K.B. 
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493. Before presenting his own views the editor briefly outlines five theories 
which have been put forth to explain the basis for the doctrine of frustration 
by outstanding authorities. These theories include: (i) the theory of the 
“implied term”; (it) the theory that the foundation of the contract has been 
annihilated by the frustrating event; (iii) the theory of the failure of considera- 
tion; (iv) the theory of common mistake; (v) the theory of quasi-contract. 
The learned editor presents us with no parallel theory of his own but does 
suggest on page 227, “a rather different line of approach to the principle under- 
lying the doctrine of frustration,” as follows: “In the first place it is essential 
to understand what frustration means according to the judicial decisions on the 
subject. No doubt variations of signification are to be found in them, but upon 
the whole they appear to contemplate the following situation. After the forma- 
tion of a contract, certain sets of circumstances arise which, owing to the fault 
of neither party, render fulfilment of the contract by one or both of the parties 
impossible in any sense or mode contemplated by them. These sets of circum- 
stances have been more or less defined by the Courts and are held by them 
to release both parties from any further obligation to fulfil the contract. Apart 
from supervening illegality (as to which, see below), the question which the 
judge has to solve is this. Would any reasonable third party consider the 
effect of such circumstances as altering the obligation of one or both of the 
parties to such an extent as to make the contract no longer capable of being 
enforced? The “reasonable third party” is the Court itself. Whatever additional 
theory the Courts have adopted, this is the basic principle on which they must 
ultimately decide the problem. In that light all the theories mentioned above 
are best regarded as more or less complete alternative ways of stating or perhaps 
masking this basic principle. That principle involves the consideration of what 
is reasonable. Now there is of necessity an elasticity, in determining what a 
reasonable third party would decide to be the solution of a problem of this 
kind. Naturally, different results are occasionally reached by the judges on 
facts that appear somewhat similar. Exactly the same thing happens in judicial 
application of “reasonable” in the law of negligence as a tort. But it is useless 
to attempt to make “reasonable” a precisely exact term. Indeed it would be 
mischievous to do so, for a good deal of injustice would result from trying 
to mechanize the law where a certain amount of pliability in its application is 
essential.” This view the writer finds most commendable because primarily 
of the wide discretion which it affords to the courts. It is indeed difficult to 
appreciate that it should be necessary or desirable to attempt with most writers 
to limit the operation of frustration within the confines of a theory based on 
an analysis of the cases, however great the intellectual satisfaction which may 
arise from being able to do so. Whenever we succeed in confining the law as to 
intervening frustration within a formula based on an analysis of legal concepts, 
we immediately obstruct the courts in their exercise of a remedial function. 
Similarly, when an agreement has undoubtedly been discharged by frustration, 
any attempt to limit the courts within a preconceived formula in determining 
the rights and liabilities of the parties is equally unjustified. Where the parties 
to any contract have failed to foresee or provide against a contingency of such 
magnitude as to frustrate their: entire venture, the courts are in fact faced with 
the problem providing a just form of settlement when any such event intervenes. 
What may be just or fair will in each case depend on the circumstances con- 
sidered in the light of the parties’ agreement. A proper determination of this 
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question will obviously require the utmost exercise of judicial discretion, and 
will only be obscured and impeded by forced adherence to a theory based upon 
considerations involving implied terms, common mistake, partial or total failure 
of consideration, quasi-contract, and other current concepts not otherwise of 
relevance to the issue. The view: that in its application to commercial matters 
the law should above all else be certain cannot justify greater confinement of 
the courts in this matter, for, the parties having failed in all such cases to 
foresee or provide for the events that have supervened, their eventual rights 
and duties, however strict the law on frustration, can be no more certain at the 
relevant time, viz., when mutual obligations were being incurred, than the 
uncertainty of the happening of events for and against which they have made 
no adequate provision. A conceptual approach to this problem gave rise 
to the unjust rule laid down in Chandler v. Webster; and, since the house of 
lords in the Fibrosa Case showed no tendency in reversing the rule, to depart 
from a conceptual approach to the problem, parliament has felt called upon 
to intervene to relieve the courts from their self-imposed restriction. 

The learned editor has added a final chapter to this volume entitled “Remedies 
for Breach of Contract”—a matter which was dealt with only incidentally under 
Pollock’s plan of arrangement. The writer would suggest the inclusion in later 
editions of another chapter dealing with the history of English common law 
relative to and leading up to the rise of the action in assumpsit and the idea 
of contractual agreement. These matters are dealt with incidentally in the 
chapters on consideration and form of contract. A separate and more detailed 
treatment of these matters would add greatly to the usefulness of this book 
as a text-book for students. Our criticisms are submitted with great respect, 
and they do not detract from Professor Winfield’s scholarly accomplishment. 
He has carried out a difficult work with that distinction and learning which 
characterize all his writings. 

F. E. LABRIe 


School of Law, University of Toronto. 


Studies in Polish and Comparative Law: A Symposium of Twelve Articles. 
By members of the Polish Lawyers Association in the United Kingdom. 
With a foreword by H. C. Gutteripce. London: Stevens and Sons. 1945. 
Pp. vii, 274. (£1 5s.) é 


No words need to be wasted in praising every effort of making accessible to 
the English-speaking legal public other systems of law. There is also not 
the slightest doubt that Polish law, which is derived from no fewer than five 
systems of law (not as Professor Gutteridge suggests from four systems) lends 
itself readily to comparative research. The efforts of the Polish legislation 
of organizing, harmonizing, reconciling, and last but not least of unifying the 
various systems are well worth scientific exposition. Similar legislative pro- 
cesses were going on in various European countries after the first great war. 
Czechoslovakia took over territories previously governed by Austrian and 
Hungarian and to a small extent even by German law; Jugoslavia had to cope 
with old Serbian, Austrian, Hungarian, Italian, and with some remnants of 
Moslem law; in the case of Roumania, apart from Austrian and Hungarian 
law, Tsaristic Russian law had to be considered. Some of these countries 
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organized special government departments devoted to the task of unification of 
the law where the approach and the basic principles varied according to the pre- 
suppositions and historical conditions. The various methods by which the various 
countries approached the task represent in themselves a fertile field for scientific 
comparative research. Such legal work, partly descriptive, partly analytical and 
critical, requires a rich armoury of knowledge, scientific skill, methodical think- 
ing, exactness, and clarity in ordering and presenting materials, thoughts, and 
drawing some conclusions, in which impartiality and freedom from social, 
national, and political bias are also indispensable. 

There is no doubt that the symposium under’ review represents an extra- 
ordinary amount of positive legal knowledge and learning and that some of 
the authors were well known as recognized scholars beyond the borders of 
their homeland even before they had to leave the same. Non-Polish lawyers 
will certainly find much useful information on positive problems of law in this 
volume. We cannot, however, for mere politeness owing to the highly esteemed 
legal scholars, close our eyes to very serious deficiencies detracting considerably 
from the value of the book. In the opinion of the reviewer, it is a mistake to 
attempt to present “The Spirit of Polish Constitutional Law and Its Recent 
Developments” in an article of six pages. Such attempt is doomed to failure, 
even if undertaken by such a well-known eminent scholar as Professor W. 
Komarnicki undoubtedly is. Extreme conciseness frequently leads to a lack 
of clarity particularly if speaking to an audience to whom the subject is more 
or less unknown. Apart from this point of view, we have serious doubts as to 
some conclusions reached by the author. He states (p. 3) that “the Constitution 
of 1921 created in Poland a system of parliamentary democracy and continued 
the old Polish tradition of parliamentary government.” It may be only a 
consequence of the excessive briefness of the treatment that, after such descrip- 
tion, the reader does not feel quite satisfied when the author states later on the 
same page that “The need to improve the system . . . very soon became apparent. 
. . . But before this could be discussed Marshal Pilsudski had accomplished 
his coup d’état of May 13, 1926,” by which “the centre of gravity of the regime 
passed from parliament to President . . . rejected the parliamentary system 
of government and concentrated authority in the person of the President of the 
Republic . . . the final decision rested with the President. . . . It enhanced 
power at the expense of liberty.” But all the. statements quoted above do not 
prevent the author from declaring: “It is noteworthy that the Constitution of 
1935, although abolishing the parliamentary system, did not establish a Pre- 
sidential Government similar to that of the United States.” If we understand 
this statement correctly it seems to imply that by comparison the author con- 
siders the Polish system of government described by him preferable to that 
of the United States. Such view will hardly find many subscribers amongst 
students of European public affairs of the Pilsudski era. This holds also for the 
following statement: “It is noteworthy . . . that extreme solutions were avoided 
and no totalitarian system was introduced in Poland.” 

It is disturbing that references are in some instances inaccurate. Dr. Z. 
Nagorski’s very instructive article on “Codification of Civil Law in Poland” 
refers (p. 51) to two parliamentary acts governing the rules of conflicts of 
law, between the various provinces on one hand and in relation to foreign states 
on the other, as enacted in 1926; while Dr. Kuratowski in his excellent article 
on “A General Outline of Some Principles of Conflict of Laws in Poland” 
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refers to these same parliamentary acts as originating from 1936. Dr. Nagorski 
quotes one of the basic legislative works which were in use in Poland for over 
a century incorrectly as Allgemeines Zivil-Gesetzbuch while the correct name is 
Allgemeines Buergerliches Gesetzbuch. 

Thanks are due to Professor E. Jarra for presenting a picture of the six- 
teenth-century Polish Calvinist writer and philosopher of law, Andrew Wolan, 
and his ideas, which most certainly deserved to be made known to students of 
jurisprudence. Space does not permit dealing in detail with the other articles, 
many of which make interesting reading. 

S. SAMUEL 
School of Law, University of Toronto. 


Comparative Law: An Introduction to the Comparative Method of Legal Study 
and Research. By H.C. Gutteripce. (Cambridge Studies in International 
and Comparative Law no. 1.) Cambridge: At the University Press 
[Toronto: Macmillan Co. of Canada]. 1946. Pp. xvi, 208. ($3.00) 


THE most casual survey of contemporary juristic science will lead to the 
conclusion that the newer writers are nothing if not “comparative” in their 
methods. The bibliographies appended to the books of Professor Paton and 
Professor Stone, reviewed elsewhere in this issue, reveal that juristic research 
knows no boundaries of nation or language or custom. This is as it should be. 
It is, to paraphrase the argument of Jenks in The New Jurisprudence (1933), 
of supreme importance for the welfare of the state, and of the whole family 
of nations, that all should pool their resources on a broad sociological platform: 
it is one of the happiest results derived from such an exchange of ideas, that 
what appeared, at first sight, to be irreconcilable differences of ideals are merely 
misunderstandings of different points of view. All lands have felt the impact 
of war and of changed social conditions—legal institutions have been shattered 
as well as law courts and libraries, and there is much rebuilding to be done. 
Not in the rarefied atmosphere of abstract jurisprudence only, but on the earthly 
plane of statute, judgement, and decree, must efforts be directed to a harmony, 
if not a uniformity, of precept and method. 

Someone has spoken of “our complete and traditionally consecrated ignorance 
of the civil law.” Certain it is that the average Canadian lawyer, save in 
Quebec, has but a languid interest in “foreign” law. In Quebec the situation 
is more hopeful. The Jacques Cartier commemorations of 1934 saw a gathering 
together of international jurists and the publication of the Livre Souvenir des 
Journées du Droit Civil Francais under the able supervision of Mr. Justice 
Fabre-Surveyer. That work is an excellent beginning. The law schools of 
McGill, Montreal, Laval, do not confine their studies to Quebec law, nor 
indeed to the great civilians of France; and courses are provided in the basic 
principles of Anglo-American jurisprudence. Plans have been made for inter- 
change of teachers among Canadian law schools—and the reviewer has been 
gratified by an invitation to lecture at the faculty of law of Laval University 
on principles of the common law. The situation in our common-law juris- 
dictions is improving. The University of Toronto law school offers courses 
in comparative, common, and civil law and the University or Toronto Law 
Journat and the Canadian Bar Review have carried many articles in which 
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legal institutions have been discussed from the comparative angle. The Canadian 
Bar Association has a special section on comparative law, which attempts to 
stimulate discussion and research. 


Little is to be gained, as Jenks remarked, from mere descriptive surveys 
of disparate legal systems and institutions. The comparative jurist of the 
new school demands a more practical approach. Like should be compared with 
like; that is to say, the subject-matter for comparison should be a perfectly 
definite institution, e.g., a bill of exchange, and the comparison should be 
between the legal form and effect of this institution in contemporary systems 
of law, or, at least, of systems in a similar stage of development. The results 
which may be expected from such a method were admirably summarized by 
Dr. Gutteridge in a paper read before the annual meeting of the Society of 
Public Teachers of Law in England and Wales in 1931. This paper, it would 
appear, was the genesis of the book now reviewed. The first Tesult may be 
the achievement of some degree of uniformity in that part of the law which 
is the common matter of international intercourse. Bills of exchange are an 
obvious example. The second result will be, it is hoped, a greater familiarity 
and better understanding between the influential and active spirits of different 
nations. Many admirable societies for the development of international inter- 
course now exist, and are reviving after war’s eclipse; but till recently, the 
juristic world has not been conspicuously represented among them. It is to be 
hoped that a new interest in comparative studies in law will effect an improve- 
ment in that regard. The technique of such studies is, as yet, far f-om complete 
or adequate. Text-books are few, and, to some extent, out of date. This 
difficulty will be remedied by the Cambridge Studies in International and 
Comparative Law, of which series Dr. Gutteridge’s book is the first. It is 
proposed to establish in England an institute of legal research, which would 
be able to get in touch with similar bodies abroad, and to act to some extent 
as a clearing-house of information as to changes in the law. The pressing need 
in England, however, is for some degree of co-ordination of existing library 
facilities, which were cruelly ravaged by the war. 


A present problem, in Canada and in the United States as in England, 
is the systematic teaching of comparative law at the undergraduate level. There 
is always the question of “overloading the curriculum.” As to this, Dr. 
Gutteridge says, “There is no need to elevate comparative law to the dignity 
of a separate subject, with its own lectures, teachers and examination papers. 
It should be perfectly feasible to dovetail comparative instruction into one 
of the courses devoted either to the usual English law subjects, or, perhaps, 
to one of the cultural subjects, such as jurisprudence or conflict of laws. A 
compact topic within the subject could be selected and treated comparatively 
and the comparison could be limited to English law and one other system of 
law... .” The reviewer ventures to suggest that more than this can and 
ought to be done in Canadian law schools. A lawyer in Ontario ought to 
know the fundamentals of the system which his Quebec brother practises. One 
might say that, in the field of commercial law, this is a matter of necessity. 
At the very least, it is suggested, the Canadian student in a common-law juris- 
diction should be aware of the following principles of the civil law. (a) inter- 
pretation of the law: the problems of case law; (b) problems of legal status; 
(c) elements of contractual obligation; (d) the theory of delictual liability. 


2la 
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The ultimate problem is, of course, as to how we shall achieve the unification 
of private law. To this problem Dr. Gutteridge addresses himself with the 
tempered resoluteness of an old campaigner and with the wealth of technical 
knowledge that only many years of research and practical experience can supply. 
The period between 1919 and 1939 saw a world movement toward unification 
which centred, more or less, in Geneva. The “Geneva” atmosphere was 
regarded as being of special importance, since it was hoped that it might lead 
to the active co-operation of the English-speaking countries in future efforts to 
secure uniformity of law. Dis aliter visum. Now that the war is over, the 
gods may be more propitious. In the revived efforts for unification Dr. 
Gutteridge’s essays and advice will be of outstanding value. 

It remains to say that this book, with its many references to foreign publica- 
tions, is a model of painstaking accuracy. Its value is eniianced, moreover, 
by an appendix, compiled by Dr. K. Lipstein, which contains a list of foreign 
law reports and law reviews that will make easier the labours of those who, 
like the reviewer, cannot pretend to wide linguistic abilities, and find themselves 
sadly at a loss in deciphering foreign citations and abbreviations. Typographically 
the book sustains the reputation of the Cambridge University Press, but the 
quality of paper and binding reminds one that the privations of war are still 
a reality for English printers. 


F. CA. 


Sir G. C. R. Rankin, sometimes chief justice of Bengal whose recent death 
we mourn, has written a very interesting and scholarly book (Background to 
Indian Law, Cambridge, At the University Press [Toronto, Macmillan Co. of 
Canada], 1946, pp. 223, $3.75) originating in his experience. He went to 
India in 1918 with no explanation of many facts of historical importance 
and with no easy facilities for providing himself with a background against 
which he could set his administrative duties. He has, in addition, often won- 
dered how judges in England handle Indian appeals and how learned lawyers 
argue Indian cases with none of the equipment which he himself lacked. To 
help in such situations and to assist those whose professional life in part or im 
whole brings them into contact with a very special law, he has written this 
admirable monograph. It is not a manual of Indian law, but it is an attempt 
to give the historical clue to the daily task and to illuminate it with some 
reasoned views of what it is all about, why it is as it is, and so on. It may be 
that the days are not far off when other men will be called to these tasks who 
do not need such help and where Indian law and cases and judgements will be 
entirely in the hands of Indians. Be that as it may, we must not dismiss the 
monograph as perhaps ephemeral. Whatever the future, it will always be of 
value to turn to it for a good deal of illumination on some features of the 
civil and criminal law, and on some of their interesting substantive and ad- 
jectival aspects. Indeed, the book will be extremely valuable for the compara- 
tive lawyer, who will learn from it something of success, something of failure, 
and something also of the general good will and sincerity of purpose which 
belongs to the subject. There is a table of cases (without the report references) 
and an index which could easily be made more useful. 
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Mr. G. R. Scott, already known for his writings in relation to problems 
similar to those with which he deals in his latest book, has provided an in- 
teresting study which is a realistic examination of the actual workings of the 
well-known “test of obscenity” laid down in the famous dictum of Cockburn 
C. J. in R. v. Hicklin ((1868) L. R. 3 Q.B. 367) (“Into Whose Hands”: An 
Examination of Obscene Libel in its Legal, Sociological and Literary Aspects, 
London, Gerald G. Swan, 1945, pp. 236, 21s.). Literature of this nature too 
frequently is propaganda of an unbalanced nature which does more harm than 
good in attempts to view situations which indeed need examination. Mr. 
Scott’s book is on the whole balanced and wise. It is true that it is a brief 
in favour of changes in the law and its application; but it is a brief well- 
argued, carefully documented, and provided with apposite illustrations drawn 
from actual examples. Mr. Scott points out the subjectivity of the “test,” 
and that “obscenity” is a crime which has no definite definition. This point 
of view colours the entire monograph; and it is one which needs to be remem- 
bered, for experience discloses (and Mr. Scott’s record amply confirms ex- 
perience) that the application of the “test” varies in a manner which is evident 
in no other field of crime. The judicial authority concerned in any particular 
case has only his own subjective approach to guide him, with the evil conse- 
quences that neither author, publisher, nor distributor has any definite idea not 
merely of what rules might guide him in preparing a work but of how it may 
be treated by the law enforcement officers when published. All this is serious. 
Then, again, no one really knows how distribution may be controlled, or may be 
stopped, quite apart from a prosecution. In addition, there are grave issues 
about “freedom,” grave issues about prices of publications in relation to im- 


munity, grave issues arising out of the social position and ages of readers; and 
still graver issues as to the real effects of so called “obscene” literature. Mr. 
Scott handles all these problems with care, even if we recall the nature of his 
work. He provides some constructive suggestions, and, thus, does not write 
in a purely negative manner; and the bibliography is valuable. We cannot, 
indeed, hope that there will be a general conversion in public opinion; but at 
least here are material and references which ask for serious consideration. 


Once again we have the opportunity to welcome a new edition of Professor 
E. S. Corwin’s The Constitution and What It Means Today (Princeton, Prince- 
ton University Press [Toronto, S. J. Reginald Saunders], ed. 8, 1946, pp. xvi, 
263, $2.50). We have. received it as “the best available introduction,” and this 
new edition confirms us more than ever in that estimate. Mr. Corwin has wisely 
extended the views of the historical development of current doctrine and practice 
in relation to many of the important topics. It need hardly be pointed out that 
his decision to do so will add appreciably to the value of the manual, especially 
in foreign jurisdictions. Special attention has been given to executive and 
legislative acts arising out of the second world war; and we are glad to find 
that nationality, conscription, executive agreements and such like have received 
wider notice. We would be deeply grateful to the learned author if he added 
in future editions the report references to the table of cases at the end of the 
book. If he could see his way to do this he would confer further benefits on 
the many students who will continue to begin their study with the little manual 
beside them. 
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Mr. R. C. L. Gregory has provided an admirable manual of English county 
court practice (County Court Manual: An Introductory Textbook for Use in 
the County Courts and District Registries of the High Court, London, H. M. 
Stationery Office, 1946, pp. 128, 2s. net). A former senior clerk of the county 
courts and now an associate in the high court, he has brought his experience 
to the aid of “new entrants to the offices of the County Courts and District 
Registries . . . as an essential part of their training.” In addition, it is hoped 
that the book will prove useful for the training. of solicitors’ clerks. A careful 
examination of it justifies us in saying that Mr. Gregory has carried out in 
a most successful manner his primary purposes and those concerned are to be 
congratulated on having available such a careful, well-balanced and compre- 
hensive guide. We have, however, another interest in the book. For those in 
the faculties of law of the universities who dre required to study legal procedure 
in the British Empire, there has long been needed such a concise and practical 
modern monograph. It is sufficiently full to cover the essential points, and, 
avoiding every detail necessary in other connexions, it enables them to see how 
the system concerned is organized, its duties, its procedure, and its general 
functioning. The style is clear and precise. We believe that the manual will 
confer benefits far beyond those suggested in its preparation. 


The department of criminal science, faculty of law, University of Cam- 
bridge, is to be congratulated in that its activities (to which we have often 
drawn attention) have received further recognition by the call for a second 
edition of its first study (Penal Reform in England, Introductory Essays on 
some Aspects of English Criminal Policy, by various authors, Toronto, Mac- 
millan Company of Canada, 1946, pp. x, 192, 12s. 6d.). This second edition is 
revised and enlarged; two new chapters are included—on the English police- 
system by Sir John Maxwell, and on approved schools by Sir Vivian Henderson; 
other articles have been brought up-to-date, and Mr. S. K. Ruck has enlarged 
and rewritten his study of developments in crime and punishment. Professor 
Winfield has written a new preface in which he once again emphasizes the 
principle of the department that academic teaching should not be confined to 
the narrower study of the rules of criminal law, but should take account of 
social and moral conditions if legal administration is to be thoroughly under- 
stood and projects for reform justified. All the articles reflect this excellent 
principle, and we have now available a first-class contemporary view by expe- 
rienced writers of actual situations in their essential elements, of the reforms 
achieved, and of possible further improvements in the law and its administration. 
Viscount Caldecote C. J. contributes well-deserved praise and encouragement 
in his foreword. 


To the “spare-time” library of that group of lawyers trained in the classics 
(unfortunately for the profession and society daily growing smaller) we com- 
mand an hour’s delight in Mr. A. L. Polak’s Legal Fictions: A Series of Cases 
from the Classics (with illustrations by D. Pullinger, London, Stevens and Sons, 
1945, pp. 127, 6s.) ; for here is a little “treatise” which professional humourists 
and staid practitioners have already welcomed. Several episodes from classical 
history or legend have been selected—‘“cases”; and Mr. Polak has treated them 
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as more or less modern law-suits with a success which is remarkable in charm, 
in wit, in humour, and in legal knowledge. They are set out in all the form 
of law-reporting—head-notes, judgements, table of cases cited, table of statutes, 
a table of contents, and an analytical index. All the paraphernalia of a law 
report, all the legal jargon, all the judicial asides and obiter dicta and so on— 
fortunately illuminated with delightful illustrations (a matter worthy of note 
by law-reporters and their publishers). Never have we found all the forms and 
atmosphere of judgement-giving so delightfully made such “serious” fun of. 
The solemn processes preserve their “solemnity” with Punch and Judy, with 
cap and bells. Mr. Polak takes his place with that small and select circle in the 
law, who can poke fun at the pillars (physical and human) of our legal systems 
and not bring down the house (except in the best sense). 


To the Haldane Society we are already under obligations for its publications, 
especially in connexion with public meetings and police search. This obligation 
has been increased by a succinct monograph entitled The Justice of the Peace, 
Today and Tomorrow: An Examination of the Magisterial System with Sug- 
gestions for Its Improvement (London, Victor Gollancz, 1946, pp. 31, 6d. net) 
which has passed through two impressions in a few months. Any one actually 
acquainted with the working of the system of lay justices in England and 
Wales, or even with the literature of the subject, will at once recognize that 
there is much room for careful and balanced criticism. We are glad to notice 
the strong belief that lay justices should be continued. Our own experience has 
indeed been fortunate; but with such reasonable reforms as suggested, there is 
everything to be said for keeping the administration of petty justice which 
touches so closely and so widely the lives of the people in lay hands (90 per cent 
of all indictable offences in England and Wales are dealt with in some 940 
courts of summary jurisdiction). That there are failures no one can deny, but 
there is no reason to doubt that they can be overcome with something of the 
seriousness of purpose suggested in this pamphlet. Those who are not im- 
mediately concerned with the problem can learn here much of the dangers which 
everywhere threaten summary justice even in the courts of professional magis- 
trates and of the all too general fear of police administration. 


Elsewhere in this issue the trial of William Joyce for treason is dealt with 
in a substantive study. Readers of that article will be well advised to refer to 
Mr. C. E. Bechhofer Roberts’s The Trial of William Joyce, with Some Notes 
on Other Recent Trials for Treason (London, Jarrolds, 1946, pp. 191, 16s. net). 
The book belongs to the successful Old Bailey Trial series, of which Mr. 
Roberts is the learned editor, and it follows the general lines of the series in 
providing full reports of the trial, which raises some very important legal issues 
and thus should appeal to the profession in even a greater degree than might 
those dramatic features which lend greater human interests to other criminal 
trials. Mr. Roberts has edited the record in an excellent manner and his fore- 
word brings into relief in a concise and practical manner the fundamental points 
which will give the trial a permanent place in legal literature. Doubtless the 
interpretation of the law of treason which led Joyce to execution will be dis- 
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cussed in legal circles for years to come, and Mr. Roberts’s book will long re- 
main a work of excellent reference. It is a pity that there are no tables of cases 
and statutes which would have added materially to its value. As it is, however, 
he has conferred a distinct benefit to the profession, not merely for the care 
with which the records are produced, but for his sane discussion of the law. 
There are several interesting illustrations. 


An interesting case-book on the law of contract has been issued by two 
distinguished authorities (Cases on the Law of Contract, by G. C. Cheshire 
and C. H. S. Fifoot, London and Toronto, Butterworth and Company, 1946, 
pp. xxiv, 432, $9.00). It contains a very complete report of each of seventy- 
eight leading cases selected to illustrate the English law of contract. The cases 
are classified under appropriate headings in a table of contents while they are 
listed and distinguished by bold type in a table of the names with all citations 
of every case referred to within the volume. In their reports of these cases 
the authors have adhered to the “complete judgement” method of case summary 
and have refrained from giving their own emphasis to parts of judgements by 
variation in the type, parenthesis, or any other means. In those cases tried 
before more than one judge, two or more judgements are reported where this 
is considered justified by the variations in judicial reasoning. Where neces- 
sary the judgements reporting each case are supplemented by a detailed state- 
ment of the facts. In the older cases the pleadings are nearly always included, 
while it is surprising to find included in many instances the arguments of 
counsel. Nearly every report indicates the history of the case before the 
courts giving the entire membership of each court under review with the 
concurrence or dissent of every member. The authors justify their strict 
adherence to entire judgements in their statement in the preface that, “The 
student, if he is to be more than a mere mechanic, cannot be introduced too 
soon to his original sources. By following the judge’s mind from the start 
to the finish of a case, he will not only accustom himself to the ‘flow’ of English 
law, but will learn to search for the ratio decidendi and begin to practise the 
art of distinction.” With this there can be only complete accord and, it is 
submitted, these same considerations would justify an omission of the short, 
concise head-notes with which the authors have preceded each case The book 
contains no foot-notes or references beyond the cases themselves which is to 
be explained by the fact that it has been primarily designed for use with the 
authors’ text-book on the law of contracts—an excellent book favourably re- 
viewed in a previous issue of this Journat. [F. E. LaB.] 


The new edition of Chalmer’s Sale of Goods and the Factors Acts 
(R. Sutton and N. P. Shannon, ed. 12, London and_ Toronto, 
Butterworth and Company, 1945, pp. Ixvi, 274 [29], $6.00), which appears 
after the lapse of fourteen years from the last previous edition by the same 
learned editors will undoubtedly be well received by members of the legal 
profession. In this edition the learned editors have successfully maintained the 
general excellence of this little book which, for its size and for the capacity 
of its author to deal as an expert with the law and problems under each section 
of the act while at the same time pointing out its relation to the common law, 
has always been widely used among practitioners and teachers. The text and the 
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notes have been thoroughly revised, bringing them. up-to-date with the develop- 
ments both in case law and in, the statutes. The useful appendix of notes on 
the meaning and proper use of the terms “contract,” “condition,” and 
“warranty,” on the construction of terms and conditions in contracts for sale, 
and on the delivery of goods by or through a carrier are retained in their 
prior form; while the appendix of statutes relevant to the sale, delivery, and 
acquisition of the property rights to goods is brought up to date together with 
all emergency laws and regulations on the free sale of goods which have arisen 
in England as a result of the recent war. [F. E. LaB.] 


We owe to the New York University school of law and to its learned dean, 
A. T. Vanderbilt, an important volume (Federal Rules of Criminal Procedure, 
New York, New York University School of Law, 1946, pp. xxi, 335). In the 
first part, the new rules of criminal procedure for the district courts of the United 
States are printed with excellent illustrative notes, while the foreword by the 
attorney-general of the United States summarizes the antecedent history of the 
rules and the authorities (themselves printed at pp. xv ff.) on which they rest. It 
would be impossible to submit these new rules to close examination without 
giving something of previous conditions; and such a review would depend for 
any validity which it might possess on a knowledge of these conditions and 
indeed of a great variety of procedures. All this lies outside our purposes; and 
those who desire some help in this connexion may well consult such articles as 
that by Mr. L. B. Orfield in 33 California Law Review (1945), at pp. 541 ff. 
We would rather draw attention to the proceedings of the institute on federal 
rules of criminal procedure (conducted by the New York University school of 
law, in collaboration with representatives of the American bar association 
and the bars of New York, New Jersey, and Connecticut under the chairman- 
ship of Dean Vanderbilt, February 15-16, 1946) which are printed in extenso 
in the second part of the volume and indeed constitute the greater part of its 
contents. Here each of the new rules was discussed: defended, questioned, 
criticized, in a manner serious in purpose and learned in training and ex- 
perience. Thus the rules of the first part are galvanized into practical life; 
and we reread them with far greater interest after we digested these proceed- 
ings. It interested us to note the evident appreciation of the most important 
place that procedure holds in criminal law, and an equally evident atmosphere 
of a desire for constructive change. It is not too much to view both the rules 
and these proceedings as part of a wide movement (very prominent in England) 
to examine in the light not merely of society but of the prisoner himself the 
whole field of criminal law and administration. We congratulate all concerned 
with the appearance of this interesting volume. 


As far as we are competent to judge in a subject which would demand 
expert knowledge in many fields, Mr. C. Lamont’s The Peoples of the Soviet 
Union is a valuable, well-informed and objective piece of work (New York, 
Harcourt Brace and Company, Toronto, G. J. McLeod Ltd., 1946, pp. viii, 
229, $3.75). The author was educated at Harvard, Columbia, and Oxford 
Universities; he has taught at Columbia, Harvard and Cornell. He 
has visited and observed in the Soviet Union, and has already written and 
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spoken much on it. His purpose in this volume is to study something of the 
racial, linguistic and cultural history of the 177 groups, which are as diverse 
as any in the world and yet are united in the Soviet Union. We are not 
acquainted with any book in English which more conveniently presents a 
picture of all these peoples, and of the manner in which their many diversities 
are recognized in one political grouping. There are foot-notes and a useful 
select bibliography. It 1s not easy in these days to write with calm objectivity 
about Russia, and it is also far from easy to know what we are writing about. 
Mr. Lamont’s book impresses us as the work of a scholar. He has an end 
to serve:.to illustrate that ethnic origins, where there is toleration and good 
will, need not become barriers against a living and working together. This is 
a worthy, not a tendentious purpose. We have read the book with profit and 
we recommend it to those members of the profession who may wish to gain a 
better view of these “peoples of the Soviet Union.” 


Professor C. O. Johnson’s American National Government (New York, 
Thomas Y. Crowell Company, 1945, pp. xiv, 594, $3.00) consists of the text 
of the third edition (1944) of his Government of the United States with the 
omission of the material on state and local government. In addition, he has 
deleted the historical views of the rise of political parties and the extension 
of the suffrage; and he has revised and shortened the chapters dealing with the 
United States at war and the obligations of citizenship. Otherwise he has 
brought the political development up-to-date. The book is now intended for 
special courses which deal with American national government alone. It 
ought to fulfil this purpose admirably and continue to hold the place which the 
larger volume successfully occupied. While it is useful for an elementary course, 
it may well appeal to citizens generally, especially those in foreign jurisdictions, 
who may desire a broad general non-technical view of the subject. The bibliog- 
raphies (at the end of each chapter) are practical, and the foot-notes concise 
and to the point. A table of cases (with the dates and report references) 
would add to the value of the book. 


We have great pleasure in welcoming a series of valuable studies by various 
competent authors on many aspects of affairs and conditions in Newfoundland. 
(Newfoundland: Economic, Diplomatic and Strategic Studies, by Various 
Authors, edited by R. A. MacKay, with a foreword by Sir Campbell Stuart, 
Toronto, Oxford University Press, 1946, pp. xi, 578, $7.50). Under the expert 
editorship of Dr. MacKay, there is gathered in one volume excellent and objec- 
tive material dealing with the economy of Newfoundland, the history from 
fishing station to Atlantic bastion, the French shore, fishing negotiations with 
the United States, relations with Canada. There are practical statistical tables 
in the appendix and several useful maps. The editor deserves great praise not 
only on the editing but on the grouping of the subject-matters and the selection 
of writers. The volume also reflects great credit on the Royal Institute of 
International Affairs under whose auspices it appears. Doubtless much of the 
discussion will not make a direct appeal to the profession,.but we are convinced 
that the book is more than worthy of their attention, since up-to-date and expert 
knowledge on Newfoundland is not easily available in compact form. In addi- 
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tion, the future status of Newfoundland in constitutional and international law 
is a matter of very practical importance, and no opinions on or views of it 
can be of much worth if they are derived only from a legal angle. The volume 
ought to do much to give this necessary background. 


Epitor’s Note: The editor once again regrets that it has been impossible 
during the reconstruction period to get in all the outstanding reviews. The 
reviewers have still been engaged in post-war legal work. He trusts that 
publishers will understand his difficulties and will generously send books for 
review, so that the book-review section will not be narrowed. He confidently 
hopes that all outstanding reviews will appear in the next issue. 
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